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JUDGMENT

R.F. Nariman, ].

1. Leave granted.

2. This appeal is at the instance of an Australian company, Anglo American Metallurgical Coal Pty.
Ltd. ["“Appellant”], which produces and exports certain types of coal. By a Long Term Agreement
dated 07.03.2007 [“LTA"], between the Appellant and MMTC Ltd. [“Respondent”], the Appellant,
referred to as the “seller” in the LTA, agreed to supply certain quantities of freshly mined and
washed "German Creek", "Isaac" (Blend of 65% Moranbah North and 35% German Creek coking
coals) and "Moranbah North" coking coal to the Respondent. Clause 1 of this LTA is material and
states as follows:

“CLAUSE 1: MATERIAL, QUANTITY, QUALITY AND DELIVERY PERIOD:
The SELLER shall sell and the PURCHASER shall buy,

04.12.23

a) The base quantity during the currency of the contract shall be 466,000 (Four hundred
Sixty Six thousand) metric tons (of one thousand kilograms each) firm.

b) During the First Delivery Period (1st July, 2004 to 30th June, 2005), a quantity of
464,374 (Four Hundred Sixty Four Thousand, Three Hundred and Seventy Four) metric
tons (of one thousand Kilograms each) firm quantity of freshly mined and washed
"Isaac", "Moranbah North" and "German Creek" coking coals.

c) During the Second Delivery Period (1st July, 2005 to 30 June, 2006) a quantity of
382,769 (Three Hundred Eighty Two Thousand, Seven Hundred and Sixty Nine) metric
tons (of one thousand kilograms each) firm quantity of freshly mined and washed “Isaac”,
“Moranbah North” and “German Creek” cooking coals.

d) During the Third Delivery Period (1st July, 2006 to 30th June, 2007) a quantity of
466,000 (Four Hundred Sixty Six Thousand) metric tons (of one thousand Kilograms
each) firm quantity of freshly mined and washed “Isaac”, “Moranbah North” and “German
Creek” coking coals.
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e) During the subsequent Delivery Periods, in case of the PURCHASER exercising the
option to extend the duration of the Agreement by two more years, at its sole discretion,
as indicated at Para 1.3 herein below, a quantity of 466,000 (Four Hundred Sixty
Thousand) metric tons (of one thousand kilograms each) of freshly mined and washed
“Isaac”, “Moranbah North” and “German Creek” coking coals hereinafter referred to as
the MATERIALS, in conformity with the Technical Specifications incorporated in Annexure
- 1IB (applicable for “Moranbah North” coking coal) and Annexure IIC (applicable for
“German Creek” coking coal) to this Agreement and which shall constitute an integral
part of this Agreement, for use of imported coking coals in the coke ovens in its
integrated iron and steel works for production of metallurgical coke. The quality of the
prime washed coking coals to be supplied under this Agreement shall under no
circumstances be inferior to the Technical Specifications as contained in Annexure IIA,
Annexure 1IB and Annexure IIC to this Agreement as applicable.

1.1.1 Annual base quantity from 1st July, 2007 to 30 June, 2009, in case Purchaser exercises its
option to extend the Agreement by 2 years, shall be 466,000 metric tonnes, subject to further
discussions at the time of contract extension and the logical contract specification
modifications to reflect the changing nature of existing reserves at the Moranbah North and
German Creek mining operations will be mutually agreed.

1.2 For the purpose of this Agreement, the Delivery Period shall be reckoned as follows:
First Delivery Period 1st July 2004 to 30th June 2005
Second Delivery Period 1st July 2005 to 30th June 2006
Third Delivery Period 1st July 2006 to 30th June 2007

The shipments will be evenly spread during each Delivery Period. The PURCHASER reserves
the right to prepone shipments against any Delivery Period based on its requirement and
subject to availability with the SELLER.

The Purchaser reserved the right to postpone the deliveries to be effected under each Delivery
Period by upto 3 months i.e. the month of September following each Delivery Period, without
any additional financial liability to the PURCHASER.

1.3 The PURCHASER had the option to extend the duration of the Agreement by two more
years, at its sole discretion and the Purchaser to exercise its option for extending the
Agreement by two more years or otherwise by 31st January, 2007. In case the PURCHASER
decides to exercise such option, at its sole discretion, the Agreement shall have two more
Delivery Periods as follows:

Fourth Delivery Period: 1st July 2007 to 30th June 2008
Fifth Delivery Period: 1st July 2008 to 30th June 2009”

3. Under clause 2 of the LTA, which refers to “Price”, for subsequent Delivery Periods, including the
“Fifth Delivery Period”, with which we are directly concerned, it is undisputed that when read with
Annexure | of the LTA and a letter dated 14.08.2008, setting out the terms of the Fifth Delivery
Period, the price was fixed at $300 per metric tonne. Clause 2.2 is important and states as follows:
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“CLAUSE 2: PRICE
XXX XXX XXX

2.2 The Price for the Delivery of AGREEMENT quantity for subsequent Delivery Periods shall be
fixed in accordance with Para | of Annexure-1 and shall be firm and shall not be subject to any
escalation for any reason, whatsoever, until the completion of delivery of the AGREEMENT
quantity due for delivery in the relevant Delivery Period with such extensions as might be
mutually agreed upon between the PURCHASER and the SELLER.”

4. Disputes arose between the Appellant and the Respondent as to shipments or “stems” that were
to be covered by the Fifth Delivery Period, which ranged from 01.07.2008 to 30.06.2009, the parties
mutually extending this period to 30.09.2009. A number of emails and letters were exchanged
between the parties from August 2008 to December 2009, which were examined in detail by a panel
of arbitrators consisting of Mr. Peter Leaver (Queen’s Counsel), Justice V.K. Gupta (Retd.) and Mr.
Anthony Houghton (Senior Counsel) [“Arbitral Tribunal’] who sat at New Delhi and delivered their
international arbitral award in New Delhi on 12.05.2014. It may be stated at the outset that the
award is a majority award of Mr. Peter Leaver and Mr. Anthony Houghton [“Majority Award"], in
favour of the Claimant, being the Appellant before us, a dissenting award being delivered by Justice
V.K. Gupta [“Dissenting Award"], in which the claim of the Appellant was dismissed in its entirety.

5. The Majority Award was challenged under section 34 of the Arbitration and Conciliation Act, 1996
[“Arbitration Act”] before a learned Single Judge of the High Court of Delhi [“Single Judge"], who
upheld the Majority Award by a judgment dated 10.07.2015. However, by the impugned judgment
dated 02.03.2020, a Division Bench of the High Court of Delhi [“Division Bench”] set aside the
judgment of the Single Judge and allowed an appeal filed under section 37 of the Arbitration Act by
the Respondent, setting aside the Majority Award.

6. The Majority Award contains detailed reasons, and since it is the subject matter of intense debate
between the parties, it is important to set out the facts found by the Majority Award, together with
the material findings and ultimate award.

5a. Under the heading, “I. Common Grounds and Issues in Dispute”, the Majority Award set out
what it describes as the undisputed facts, as follows:

“l. Common Ground and Issues in Dispute

34. Before setting out the List of Issues to be decided by the Tribunal, some of the
undisputed facts are summarised by way of background. These matters, of what the
Tribunal understands to be common ground, are summarised also in the Claimant's
Opening Submission dated 16th September 2013.

35. By a Long Term Agreement dated 7th March 2007 under which the Respondent
contracted to purchase freshly mined and washed coking coal from the Claimant on FOB
(trimmed) basis from DBCT Gladstone in Australia. The Long Term Agreement they
signed was extended by agreement and is to be read along with Addendum No.2 dated
20th November 2008. As referred to at paragraph 5 above, the Long Term Agreement as
extended by Addendum No. 2 is referred to herein as “the Agreement”.

36. Prior to Addendum No.2, the Agreement encompassed three Delivery Periods of one
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year each commencing on 1st July 2004 and concluding on 30th June 2007. The Long
Term Agreement included a provision (at Clause 1.3) that gave the Respondent an option
to extend the Long Term Agreement for two more Delivery Periods, and this option was
exercised such that purchases and deliveries were also to be made in a Fourth Delivery
Period (between 1st July 2007 and 30th June 2008); and a Fifth Delivery Period (1st July
2008 to 30th June 2009).

38. In regard to these two additional Delivery Periods it was provided that the
Respondent would purchase 466,000 MT of coking coal during each Delivery Period
(Clause 1.1.1).

39. The matters which are in dispute arise out of the Fifth Delivery Period. This was to
have run to 30th June 2009, but was extended by agreement between the parties so as
to expire on 30th September 2009 as confirmed in the Claimant's letter to the
Respondent dated 14th August 2008. The coking coal to be supplied was of two types
(Isaac Coking Coal blend and Dawson Valley blend) and the agreed price for each for the
Fifth Delivery Period was US$300 per MT. That price was agreed by the parties in
accordance with the Agreement, and was confirmed by letter from the Respondent to
the claimant dated the 20th November 2008.

40. It is not in dispute that the Respondent lifted only two shipments at the agreed price
of US$300 per MT during the Fifth Delivery Period. The first was on 30th October 2008,
and was a quantity of 2,366 MT, and the second on 5th August 2009, when the
Respondent lifted another 9,600 MT.

41. The first of these shipments was via the 'Furness Hartlepool' and was part of a larger
shipment under which 48,655 MT was lifted in respect of balance quantities under the
Fourth Delivery Period (at the agreed rate for that period of US$96.40 per MT). The Fifth
Delivery Period component of this delivery was 2,366 MT and this was transacted at the
agreed price of US$300 per MT.

42. The second of these shipments was an ad hoc agreement made in a meeting on 15th
July 2009 and confirmed in writing by the Respondent on 22nd July 2009. That ad-hoc
agreement ("the Sea Venus agreement") was for 50,000 MT of coal under which 9,600 MT
was to be purchased at the contractual price of US$300 per MT, but the balance 40,400
MT was to be sold at an ad hoc price of US$128.25 per MT.

43. Even after these two deliveries were made there was a considerable shortfall in
deliveries against the contracted quantity for the Fifth Delivery Period. The total quantity
actually lifted in respect of the Fifth Delivery Period was 11,966 MT (2,366 + 9,600MT) as
compared to the contracted quantity of 466,000MT. Accordingly, the quantity not lifted
by MMTC amounts to 454,034 MT.

44. This quantity not lifted underpins the Claimant's claim, which is for damages arising
out of an alleged breach on the part of the Respondent in not lifting the contracted
quantity. The loss claimed by the Claimant is the difference between what is said to have
been the market price, and the contract price.

45, For its part the Respondent denies any breach on its part in not having lifted the

Page: 4



IBC Laws®| www.ibclaw.in

contracted quantity. This is because, according to the Respondent, the Claimant did not
in fact have the goods available for delivery to the Respondent. The Respondent's
contention is that the Claimant's marketing manager expressed an inability to supply
cargo under the Fifth Delivery Period, and the Respondent says that this was a simple
refusal to perform the obligation to supply coal under the Agreement. Correspondingly,
the Respondent contends that it was the Claimant which was in breach of the
Agreement.

46. The detailed issues which arise, as defined in the Terms of Reference and, as these
were supplemented, are as follows:

A. Whether the Respondent committed breach of contract in not lifting 454,034 MT
of coking coal in terms of Agreement and if so, the consequences thereof? If yes,
what is the date of such breach?

B. Whether the Claimant was in breach of contract in failing to supply goods to the
Respondent during the Fifth Delivery Period? If yes, what is the date of such
breach?

In considering this issue, and so far as relevant, was the Claimant in a position to
perform its obligations by making available the requisite quantities in a timely
manner as per the stipulations under the Contract?

C. Whether the Claimant's claims are barred by limitation?

Whether there was a failure on the part of any party to perform the obligations cast
upon it under the Contract, in a timely manner, or at all and if so, the effect thereof.

D. Whether the Claimant is entitled to any damages and if so to what amount?

E. Whether the Claimant is entitled to interest on any damages to be awarded and
if so, at what rate and for what period?

F. Whether the Claimant is entitled to interest pendente lite and post pendente lite,
and if so at what rate.

G. Costs of the arbitration, and interest, if any, on the costs awarded.”

5b. Under the heading, “M. The Correspondence Regarding Deliveries”, the Majority Award
referred to the various emails and letters exchanged between the parties, as follows:

“M. The Correspondence Regarding Deliveries

04.12.23

56. The correspondence directly concerning deliveries in mid 2009 comprises only a few
documents. Firstly, on 11th March 2009 the Claimant wrote to the Respondent:

"We refer to discussions in New Delhi on 24th February 2009 between Mr Suresh Babu and
our Mr John Wilcox at your office. Anglo remains very concerned that deliveries for the Fifth
Delivery Period of the Agreement remain unperformed by MMTC, and that to date MMTC has
not intimated arrangements for performance of obligations arising under the Agreement.

Accordingly, kindly send MMTC's proposed Delivery Schedule for the Fifth Delivery Period, as
referred to in Clause 4 of Annexure IV of the Agreement, for our consideration. Under the
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circumstances, we seek your response by close of business Brisbane time on Friday 20th
March 2009."

57. On 2nd July 2009 the Respondent wrote to the Claimant, requesting, the Respondent
submits, the Claimant to indicate stem availability for two deliveries, one each in August
and September 2009. The Respondent said:

"Transchart has already entered the market on behalf of MMTC for the vessel against
July 09 stem.

Keeping the huge backlogs in mind we would like to avail two stems in August 09 and
one in September 09. Please confirm availability and convey the laycans.”

58. On 3rd July 2009 the Claimant wrote to Mr. Babu of the Respondent seeking time to
respond to the request. However there was no follow up from the Claimant. On 21st July 2009
the Respondent again requested confirmation of stem availability:

"We are awaiting stem confirmation from Anglo for August 2009. Please note we have given
our Indent well in advance. The flexibility of laycan vested with you completely. We look
forward to hear from you...”

59. On 22nd July 2009 the Claimant responded, stating:

"Unfortunately, at this stage we are unable to confirm a stem in Aug/Sep for MMTC due to
cargo availability.

We are continuing to review our position and will advise our preferred schedule for Oct-Dec
2009 as soon as possible”

60. The Respondent submits that this means what it literally says; the Claimant refused to
confirm stem availability for August and September 2009 due to a lack of availability.
Correspondingly, the Claimant failed to supply the contracted material within the Fifth
Delivery Period.

61. On 4th September 2009, the Respondent wrote to the Claimant stating that:

"Our cokery has increased the pushing's with the result, requirements of coking coal has gone
upto 90,000t/month. After Anglo has not given any stem to MMTC. Seavenus [sic] Please give
US' one stem of 50,000MT each in October and November 09.”

62. Once again the Claimant (through Mr Wilcox) expressed itself to be unable to supply the
coal under the Fifth Delivery Period because of non availability for the remainder of the year
2009 (e-mail of 7th September, 2009). Mr. Wilcox stated:

"Dear Suresh,

....Unfortunately at this stage we do not have any coal availability for the remainder of the
year.

We will continue to monitor the situation and let you know if the position changes. "
63. On 21st September 2009 the Claimant wrote as follows:

"We refer to our letter of 11 March 2009 to which we have not yet received a response.
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The Fifth Delivery Period of the Agreement has now finished bringing the terms of the
Agreement to an end. However, to date, MMTC has only taken delivery of 11,966 tonnes of coal
out of a total contracted tonnage of 466,000 tonnes for the Fifth Delivery Period.

Despite our repeated requests MMTC has not provided Anglo with a schedule for taking
delivery of the remaining 454,034 tonnes of coal from the Fifth Delivery Period ('Carryover’),
other than to say that it will agree to the same arrangements made between Anglo and SAIL
and RINL with regards delivery of 2008 carryover tonnes.”

64. The author of the letter (Mr. Elliott, the General Manager, Marketing and Transportation of
the Claimant) then set out the terms which had been agreed with SAIL/RINL and set out a
proposal for delivery of the "carryover" quantity and for renewal of the agreement with the
Respondent.

65. On 25th September 2009 the Respondent (Mr. Babu) responded to that letter. The
response stated that the proposal was "near to impossible" in that it envisaged the
Respondent lifting a very substantial quantity of the carryover quantity by end March 2010.
The letter then stated:

"In this connection, It may please be appreciated that RINL is basically a producer of LAM coke
and pig Iron where the value addition is negligible or negative sometimes. The industry is yet
to come out of the shock of recession. Lifting even 18.7% carry over tonnage implies a loss of
USD 25/1 coke produced. Keeping these Issues in mind, we had approached Anglo Coal for a
reduction in price via our letter dated 20.11.2008. Lifting another 38% implies a further
increase in loss by another USD 80/1. For the sake of negotiation, we hope you will not ignore
the economic realities completely, Steel Melting Shop of NNL is under implementation and the
commissioning is expected sometime in end 2010. Economy will also come out of recession
gradually.

In short we are not denying our obligation. The request is only for staggering the time frame
for lifting as explained in para. 1 & 2 above. Please review and reconsider our request for
allotting at least one shipment of 50,000MT each from October 09 onwards instead of zero
stem till end of 2009." ”

5c. After setting out summaries of the Claimant's case and the Respondent’s case, under the
sub-heading, “Availability of Coal”, the Majority Award accepted the evidence of Mr. John B.
Wilcox, Marketing Manager, on behalf of the Appellant, reading the same with the
Respondent's letter dated 20.11.2008, as follows:

“Availability of Coal

118. The first element to be considered is the assertion advanced on behalf of the
Respondent that the Claimant did not have the contracted goods to deliver. This
depends entirely upon two e-mails, one dated 22nd July 2009 and the other dated 7th
September, 2009. The first of these stated that the Claimant was unable to confirm the
stem in August/September “due to cargo availability" and was reviewing the position in
regard to October December2009. In the 2nd the Claimant stated that "unfortunately at
this stage we do not have any coal availability for the remainder of the year".

119. The Claimant's case, which we accept, is that there was no shortage of supply at the
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relevant time. The e-mails have to be read in context, and as we explain below, the
context is that the Respondent was seeking further deliveries of coal at below the
contract price.

120. Mr. Wilcox in his Additional Affidavit informed the Tribunal that the Claimant was
not a trader in coal but owned coal mines in Australia and had a railway system in place
to ensure smooth shipments. He stated that at the relevant time the market was affected
by the global financial crisis which brought about a crash in the demand for steel and,
consequently, for the relevant type of coking coal. He said that, at the relevant time, the
Claimant had a large quantity of surplus production, some of which was sold off by way
of "distress sales" during the Fifth Delivery Period.

121. Mr. Wilcox was challenged in cross examination (Q40) as to the availability of cargo
to supply to the Respondent between July 2009 and 21st September 2009. He disagreed
that the Claimant had no supply, stating that the Claimant was producing around
1,000,000 tonnes per month during this period. He said that it would have been very
easy for the Claimant to produce coal for the Respondent had they been willing to pay
the contract price.

Subsequently (Q43-Q45) he was challenged about the alleged distress sales. He
confirmed that such distress sales were made. His affidavit indicated such sales
amounted to approximately 712,000 MT, and that these sales were made at between
US$83 and US$113 per MT, far below the price agreed with the Respondent.

122. The Tribunal accepts Mr. Wilcox's evidence. It is entirely consistent with the
Respondent's own letter dated 20th November 2008 which reads:

"As you are aware, due to worldwide crisis in financial markets, there has been
unprecedented fall in prices of major commodities including steel...

The prices of iron and steel products in the international market has nosedived in the
month of September and October 2008 and pig iron, ... is not getting customer on date
even at US$300 FOB. Same is the situation in the domestic market and we are not able
to sell our product. Under the circumstances, you will appreciate it has become
absolutely unreliable to produce and sell pig iron based on the imported coking coal
having prices US$300 per tonne FOB for hard coking coal... The substantial depreciation
of Indian rupees to the US dollars is further added to our woes .... In view of
unprecedented recessionary trends in the economy and consequent abnormal low
realisation on pig iron, we request price reduction of coal for quantities finalised for
delivery during 1 July, 2008 to 30 of June 2009 period to a level that was settled for
delivery period 1 July, 2007 to 30 of June 2008."

123. It appears to us that the evidence is all one way, to the effect that demand for
coking coal was substantially reduced during the last few months of 2008 and in, at least,
the first half of 2009, and it follows, it seems to us, that this strongly corroborates Mr.
Wilcox's evidence as to the availability of coking coal for supply to the Respondent.

124. Accordingly we reject the Respondent's assertion that the Claimant did not have the
contract goods to deliver. The Tribunal makes one further observation: the Fifth Delivery
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Period price was agreed just over two months after the global financial crisis which
started at about the time of the collapse of Lehman Brothers on the 15th September
2008. The price agreed by the parties for that period was significantly higher than the
price for any of the preceding periods. That is in itself extraordinary, but what is even
more extraordinary is that the Respondent's request for a price reduction was made on
the very same day on which the Fifth Delivery Period price was agreed.”

5d. Under the sub-heading, “Failure to Offer Stem?”, the finding of the Majority Award was as
follows:

“Failure to Offer Stem?

XXX XXX XXX

133. Accordingly we do not accept that the Agreement required the Claimant to take the
initiative and offer stem wholly without reference to any obligation on the part of the
Respondent. Viewed overall, it is clear to us that the Agreement envisaged and required
the parties to coordinate supply and delivery. The primary document for this was
intended to be the Delivery Schedule. Indications of stem availability and nomination of
vessels were steps to be taken in the implementation of the Delivery Schedule, not
preparatory to it. It follows from this, it appears to us, that there is no contractual basis
on which the Respondent can contend that the Claimant was in breach in failing to offer
stem to the Respondent. Absent an agreed Delivery Schedule there was no obligation to
do so.”

5e. Under the sub-heading, “Offer of Supply”, the Appellant’s letter dated 11.03.2009 was set
out in which the Appellant demanded that the Respondent propose a Delivery Schedule for
the coal in question. The Respondent denied the receipt of this letter. However, the Majority
Award found as follows:

“Offer of Supply

04.12.23

XXX XXX XXX

139. Mr. Babu does not rebut the existence of the meeting in April. Nor does he deny
having received the 2nd e-mail transmission on 12th March. He merely said in his
evidence that there was no need for him to be concerned with the attachments to that e-
mail. That does not amount to evidence that the letter was not received.

140. Moreover, the Claimant referred to its letter of 11th March in a letter sent on 21st
September 2009 (Vol.2, page 21) which opened with the sentence "We refer to our letter of
11th March 2009 to which we have not yet received a response.". The Claimant did receive a
response to the letter of 21st September (Vol.2, page 23) sent on behalf of Mr. Babu, but
that response expressed no surprise regarding the reference to a letter of 11th March
2009, nor did it state that no such letter had been received.

141. In summary therefore there is much in the contemporaneous correspondence to
support the Claimant's assertion that this letter was sent, and nothing to rebut that
assertion. So far as the witness evidence is concerned, not least because it is
corroborated by the documents, the Tribunal prefers and accepts the evidence of Mr.
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Wilcox that supply of coal was offered by the Claimant to the Respondent, including by
the letter of 11th March 2009.”

5f. Under the further sub-heading, “What Was the Respondent Seeking in its emails in June/July
2009?", the Majority Award found as follows:

“What Was the Respondent Seeking in its emails in June/ July 2009?

04.12.23

142. 1t appears to the Tribunal that the stage was set for the dealings between the two
parties in regard to the Fifth Delivery Period at the time that they agreed the rates for
that delivery period. As referred to above, there does not seem to be any dispute that
contemporaneously with the agreement of the rates for the Fifth Delivery Period the
market price of coal fell markedly, and the Respondent immediately came back to the
Claimant to ask for some reconsideration of the agreed rate for deliveries.

143. As the Tribunal has found to be the case above, when the Claimant wrote to the
Respondent on 11th March 2009 seeking a delivery schedule for the then outstanding
quantities under the Fifth Delivery Period, it met with no response. It is common ground
that only a very small quantity of the total due under the Fifth Delivery Period was in fact
uplifted by the Respondent; one delivery of 2,366 MT on 30th October 2008 via the
'Furness Hartlepool' was added to balance quantities under the Fourth Delivery Period,
and one delivery on 5th August 2009, when the Respondent lifted another 9,600 MT. The
second of these shipments was the ad hoc Sea Venus agreement for delivery between
10th and 20th July 2009 (Vol. 2, pages 9- 12).

144. The ad-hoc Sea Venus agreement was for 50,000 MT of coal under which 9,600 MT,
or thereabouts was transacted at the price of US$300 per MT, with the balance 40,400
metric tonnes sold at an ad hoc price of US$128.25 per MT. This was said to have been a
"goodwill gesture"

(Vol.2, page 9).

145. The market price remained low throughout the Fifth Delivery Period (see for
example the agreement made by the Claimant with SAIL/RINL on 15th July 2009 (Vol.2,
pages 13-20) agreeing rates at below US$129.00 per MT) and, viewed commercially there
was little incentive for the Respondent to continue to purchase from the Claimant at the
agreed rates.

146. The Tribunal's view of the correspondence is that the Respondent saw matters
similarly, and was seeking to purchase further quantities of coal at the lower rate
obtained in the Sea Venus agreement. In the e-mail of 2nd July 2009 Mr. Babu referred to
the Respondent having progressed the chartering of a vessel for the Sea Venus
agreement, and asked, without apparent distinction about the availability of 2 further
stems for August and September. Receiving no substantive response to the enquiry
regarding such further stems Mr. Babu followed up by e-mail on 21st July 2009. He did
not, as might have been expected if this was part of the usual contractual arrangements
point out that the Claimant was obliged to fulfil this order, nor did he make any
complaint that the Claimant had failed to comply with the "prerequisite" of indicating
stem availability before the Respondent was required to act.
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147. It was in this context that Claimant wrote on 22nd July 2009 referring to an inability
to confirm stem in August/September due to cargo availability. Seen in the context of the
exchanges between the parties, and seen against the background of the evidence given
by Mr. Wilcox to the effect that prices had slumped and the Claimant was "dumping" coal
in China, the only possible understanding of this e-mail is that the Claimant was declining
to supply further coal at below the contract rate as had been done in the ad hoc Sea
Venus agreement.

148. On 4th September 2009 the Respondent wrote again seeking stem (for delivery
beyond the contract period), noting that there had been no delivery since the Sea Venus
agreement. Once again the response received by the Respondent was that there was a
lack of availability.

149. None of these exchanges refer specifically to the price at which the coal was being
sought, or at which it might be available. Mr. Wilcox's evidence was however clear that
the contemporaneous discussions between the parties were on the basis that the
Respondent was seeking further discounted supplies, and indeed his understanding was
that the Respondent was purchasing from other suppliers at rates lower than those to
which it was bound under the Fifth Delivery Period.

150. The Respondent's letter of 25th September 2009 is consistent only with the
Respondent having sought discounted price supply in the July/August period. The letter
described the difficulty the Respondent would face in incurring losses by purchasing
proportions of the "carry over quantity", that is the unfulfilled part of the quantities under
the Fifth Delivery Period. The Respondent had proposed, in line with an agreement made
by the Claimant with SAIL/RINL, to purchase only 18.7% of the carry over quantity, and
was, in the correspondence, balking at the suggestion made on behalf of the Claimant
that 56.7% of that quantity be lifted by 31st March 2010. This was described by the
Respondent as "near to impossible", and the Respondent asked the Claimant not to
ignore the economic realities completely.

151. Thus, the first relevant letter written by the Respondent during the Fifth Delivery
Period [C-5] on 20th November 2008 sought a reduction in the price of coal to be
delivered under the Fifth Delivery Period as did the last such letter, that of 25th
September 2009. Following the conclusion of the Fifth Delivery