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When the Finance Minister rose to present Union Budget 2018, the expectation was that he would 
propose significant changes in the tax provisions, as this was possibly the last Finance Bill that he 
would present before his government faced elections in 2019. However, the bill does not contain 
any significant amendments, as far as charging provisions are concerned, except the inclusion of 
long-term capital gains on shares and equity oriented funds in the tax net. The overall approach 
of the Finance Minister seems to be a well-balanced one. This article discusses the amendments in 
the Finance Bill, 2018 relating to the Insolvency and Bankruptcy Code, 2016 (IBC), and deductions 
under Chapter VI-A of the Income-tax Act 1961 (the Act). Read on to know more….

Provisions Relating to Bankruptcy Code and 
Other Deductions 

Section 79
This section provides that in any previous year  
where there is a change of shareholding representing 
more than 49% of the voting power of a company 
in which the public is not substantially interested,  
the loss of any year prior to the said previous  
year shall not be allowed to be carried forward or 
set off.
In other words, in order to ensure an uninterrupted 
carry forward and set off of business loss, the  
same persons who held shares carrying 51% of 
the voting power in the year in which the losses 
were incurred should continue to hold the shares 
in the year in which set off of such loss is claimed 
for allowance. This provision had been introduced 
to plug what was popularly called “buying of  
losses”. In order to protect transactions which 
were not entered into for tax saving, tax avoidance 
or were the result of events beyond the control 
of the shareholder/s, the section provided for  
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IBC 2016
IBC 2016 promises to be a game changer for 
the banking industry as well as a professional 
opportunity for chartered accountants. Initial 
reports suggest that if properly administered, the 
code could significantly mitigate the problem of 
non-performing assets (NPA’s) faced by banks. Since 
the legislation is relatively new, other laws need to 
be brought in sync with the code so as to ensure that 
its objective is achieved. The bill proposes to amend 
three sections of the Act.
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some exclusions from the operation thereof. These 
were:-
a) Non-application of the provision to companies 

which were eligible start-ups as referred to in 
Section 80-IAC.

b) Transfer of shares pursuant to death of a 
shareholder or a gift to relatives.

c) Change in shareholding of an Indian company 
which is a subsidiary of a foreign company as 
a result of amalgamation or demerger of the 
foreign company subject to the condition that 
51% of the shareholders of the amalgamating 
or demerged foreign company continued to be 
shareholders of the amalgamated or resulting 
foreign company.

The bill adds another exception. It is proposed to add 
a third proviso to Section 79 which reads as under:-
“Provided also that nothing contained in this section 
shall apply to a company where a change in the 
shareholding takes place in a previous year pursuant 
to a resolution plan approved under the Insolvency and 
Bankruptcy Code, 2016, after affording a reasonable 
opportunity of being heard to the jurisdictional 
Principal Commissioner or Commissioner."

The proposed amendment envisages that a 
resolution plan would normally necessitate a change 
in shareholding whereby the promoters’ shares would 
be brought over by a purchaser who would then run 
the business of the company and repay creditors to 
the extent possible. The purchaser would obviously 
insist on a control of the company and consequently 
more than 51% of the shareholding would undergo 
a change. In this exercise, if the losses incurred in 
earlier years are not allowed to the company, it 
would be put to immediate hardship of paying taxes, 
and consequently, the creditors and lenders would 
suffer further. 

Chapter II of IBC covers the corporate insolvency 
resolution process. This process is ordinarily to be 
completed within a period of 180 days. Section 30 of 
IBC provides for an approval of the resolution plan 
by a committee of creditors. Such plan approved by 
the committee is to be submitted by the resolution 
professional to the adjudicating authority, (National 
Company Law Tribunal). If the Tribunal is satisfied 
that the plan meets the requirements prescribed by 
law it would pass an order approving it. While the 
proviso uses the words “approved under IBC”, in 
my opinion what is contemplated is the approval by 
the adjudicating authority and not the committee of 
creditors.

Section 115JB 
In terms of clause (iii) of the explanation to Section 
115JB, the amount of loss brought forward or 
unabsorbed depreciation whichever is less as 
per books of account is permitted to be set off in 
computing book profit. 
As mentioned in the foregoing paragraphs, IBC 
2016 contemplates a resolution process which would 
involve takeover of the ownership and management 
by persons other than the promoters. In order to 
provide succour to a company which is already in 
distress, the Finance Bill proposes to insert clause 
(iig) prior to clause (iii) referred to above. The 
proposed amendment reads as under:-
“(iih) the aggregate amount of unabsorbed 
depreciation and loss brought forward in case of a 
company against whom an application for corporate 
insolvency resolution process has been admitted by 
the Adjudicating Authority under section 7 or section 
9 or section 10 of the Insolvency and Bankruptcy 
Code, 2016.”

This amendment will mean that the eligible 
company will be entitled to set off the aggregate 
of loss and depreciation as per books of account. 
While the amendment to Section 79 contemplated 
the approval of a resolution process, the benefit of 
the proposed proviso, will be available immediately 
on the admission of the resolution process by the 
adjudicating authority. Sections 7, 9 and 10 of IBC 
provide for initiation of the insolvency resolution 
process by a financial creditor, operational 
creditor or the corporate applicant respectively. 
The adjudicating authority shall within 14 days of 
receipt of the application either admit or reject it. 
On admission the benefit of the above proviso will 
be available to the company. The memorandum 
explaining the amendments to Section 79 and Section 
115JB state that these amendments will be effective 
from assessment year 2018-19. However, there does 
not seem to be any corresponding mention in the 
Finance Bill itself.

Section 140 
This section prescribes the person who is to verify 
the return of income. In the case of a company, the 
return is to be verified by a managing director or 
where he is not able to verify the return, or there is 
no managing director, by any director.
Section 17(1)(b) of the IBC provides that, on the 
appointment of an interim resolution professional  
the powers of the board will stand suspended. 
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The issue that would arise is that if the board of a 
company is unable to act, who would verify the 
return of income of the company. To take care of the 
situation, the bill proposes to insert clause (c) after 
the second proviso to Section 140(c), which reads as 
under:- 
“(c) where in respect of a company, an application 
for corporate insolvency resolution process has been 
admitted by the Adjudicating Authority under 
section 7 or section 9 or section 10 of the Insolvency 
and Bankruptcy Code, 2016, the return shall be 
verified by the insolvency professional appointed by 
such Adjudicating Authority.”

Section 17 of the IBC uses the word interim 
insolvency professional, who is appointed by the 
applicant initiating the insolvency resolution 
process. Normally, the appointment of such a person 
would be ratified by the committee of creditors and 
he would become the insolvency professional. If 
another person is appointed he would assume that 
office. While IBC provides a great opportunity to 
Chartered Accountants, it also casts a substantial 
onus on the insolvency professional. A person who 
undertakes this responsibility will be well advised to 
seek proper professional guidance, ascertain facts 
before he proceeds to verify the return of income 
of a company which is undergoing the resolution 
process.

Other issues
The bill seeks to address some of the problems that 
may arise on account of the enforcement of IBC 
2016. However, one issue which will certainly arise 
when a resolution process commences remains  
to be addressed. In almost all cases, creditors 
especially financial creditors will make a sacrifice 

both in terms of the principal due to them and 
interest thereon. This will result in a write back 
of both interest and principal liability, popularly 
called a “haircut”. In such a situation Section 41(1) 
will come into play and the credit to the profit and 
loss account would attract MAT liability. While in 
regard to Section 41(1), some arguments would be  
available especially in regard to the write back of  
the principal debt, MAT liability would be 
fairly certain. It may be advisable to propose an  
amendment to avoid tax consequences of such 
haircut, so that the resolution process becomes even 
more effective.

Deductions under Chapter VI-A
Section 80AC
The provision hitherto, bars a deduction under 
Sections 80-IA, 80-IAB, 80-IB, 80-IC, 80-ID or 80-
IE, if the return of income is furnished beyond the 
due date specified under Section 139(1). The said 
embargo will now apply to all deductions falling 
under Part C of Chapter VIA. While disciplining 
assessees who are desirous of claiming a tax relief is 
certainly welcome, it could affect certain taxpayers 
in the unorganised sector. To illustrate, small 
cooperative credit societies, cooperative housing 
societies claim a deduction under Section 80-P. It 
would be appropriate for professionals to educate 
such taxpayers about this amendment so that the 
deduction is not denied to them.

Section 80D
The monetary limits of this deduction which covers 
expenditure incurred in respect of health insurance 
premium, medical expenditure or preventive health 
checkup are proposed to be enhanced from R30,000 
to R50,000. The concept of very senior citizen is done 
away with and only the concept of senior citizen 
which is an individual resident who is of the age of 
60 or more remains.

Recognising that insurance companies now 
provide a policy which may cover more than one 
previous year, it is now proposed to provide a pro 
rata deduction in each of the previous years.

Section 80DDB
The section deals with deduction in respect of 
medical treatment of specified diseases or ailments. 
The limit of R60,000 has been increased to R1,00,000. 
Here also, the concept of very senior citizen is done 
away with.
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Section 80-IAC
The section provides for 100% deduction in respect  
of income of start-ups, being companies or LLP’s. 
These provisions have been liberalised. The 
deduction was hitherto available to any company/
LLP incorporated on or after the 1st April, 2016 but 
before 1st April, 2019. This date is now extended 
to 1st April, 2021. Further, the deduction was  
available in regard to an eligible start-up whose 
turnover did not exceed 25 crore during any  
previous years commencing from 1st April 2016 
but ending before 1st April, 2021. This has been  
liberalised to any of the seven previous years 
beginning from the year in which the company /LLP 
is incorporated. 

Section 80-JJAA
This provided for a deduction of 30% of the “additional 
employee costs” incurred for three assessment years 
including the year in which these costs were incurred. 
The minimum period of employment prescribed to 
qualify as an additional employee was 240 days, and 
150 days for some specific industries.

By virtue of the proposed amendment, footwear 
or leather industries are proposed to be added to the 
list of specific industries. Further, it is proposed that 
even if the new employee does not fulfil the period 
of employment in the year in which he is employed, 
but does so in the subsequent year, then the assessee 
will be eligible for a deduction in the next year and 
two succeeding years.

Insertion of new provision- Section 80PA
Currently, Section 80P provides 100% deduction in 
respect of income of cooperative societies engaged 
in:- 
(a) the marketing of agricultural produce grown by 

their members,
(b) purchase of agricultural implements seeds 

livestock et cetera intended for agriculture for 
the purpose of supplying them to its members,

(c) the processing of agricultural produce grown by 
members,

for a variety of reasons the corporate form is 
preferred over the cooperative society structure. 
Consequently, a large number of producer companies 
are now being incorporated. Recognising this, it is 
proposed to introduce Section 80PA, granting 100% 
deduction in respect of 100% of the profits and gains 
of “Producer companies” attributable to eligible 
business, if the turnover is less than R100 crore.

The term eligible business has been defined, 
with the definition being identical to the applicable 
cooperative societies who carried on similar 
activities. The deduction is available for assessment 
years commencing after 1st April, 2019 but before 
1st April, 2025. The terms “member”, and “producer 
company” shall have the meaning assigned to them 
in Section 581A of the Companies Act, 1956.

Section 80TTB
In order to provide relief to senior citizens, a new 
section has been proposed. The provision proposes 
to grant a deduction of up to R50,000, in respect 
of interest on deposits with a banking company to 
which the Banking Regulation Act, 1949 applies, 
a cooperative society engaged in the business of 
banking or a post office.

In order to ensure that the funds of a firm, AOP 
or BOI are not invested in the name of the senior 
citizen, sub-Section (2) denies the deduction to 
interest on deposits held on behalf of a firm AOP 
or BOI. In order to ensure that the senior citizens 
do not face the hassle of claiming a refund on tax 
deducted on such interest, Section 194A has been 
amended to provide for a non-deduction of tax at 
source from such deposits up to R50,000.

Conclusion
In providing for relief to companies undergoing 
the resolution process under IBC 2016, the Finance 
Minister has shown a desire to make the law 
effective. He has recognised the problems faced by 
senior citizens and has granted them some relief. The 
amendments to business deductions show awareness 
of the changes in the business landscape. One only 
hopes that the balanced approach of the Finance 
Minister percolates down to those who administer 
the tax law. If that happens, the FM would achieve 
his objective. 
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