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How to find a judgment/order using given Case Citation: 
In the Compilation, the brief about the decision alongwith Case Citation is provided. To Access full 
judgment, follow below instructions: 
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Supreme Court Judgments 
 
1. Preferential, Undervalued Transactions under Sec. 43, 44, 45 in the matter of 
Anuj Jain IRP for Jaypee Infratech Limited Vs. Axis Bank Limited Etc.-Supreme 
Court 

Case Citation: 164(IBC)129/2020 
Brief about the decision 
Two major issues would arise in these appeals One, as to whether the transactions in 
question deserve to be avoided as being preferential, undervalued and fraudulent, in terms 
of Sections 43, 45 and 66 of the Code; and Second, as to whether the respondents (lender of 
JAL) could be recognized as financial creditors of the corporate debtor JIL on the strength of 
the mortgage created by the corporate debtor, as collateral security of the debt of its 
holding company JAL. 
 
Supreme Court held that: 

• since sub-sections (4) and (2) are deeming provisions, upon existence of the 
ingredients stated therein, the legal fiction would come into play; and such transaction 
entered into by a corporate debtor would be regarded as preferential transaction with 
the attendant consequences as per Section 44 of the Code, irrespective whether the 
transaction was in fact intended or even anticipated to be so. 

• that reference to the decisions of Madras and Bombay High Courts in the case of IDBI 
Bank Ltd and Monarch Enterprises respectively, is neither apposite nor advances the 
cause of the respondents for the reason that the said decisions had essentially been on 
the question/s as to whether the impugned transactions were of fraudulent 
preference per Section 531 or lacking in good faith per Section 531A of the Companies 
Act, 1956. In fact, in the case of IDBI Bank (supra) the corporate debtor attempted to 
transfer one of its property to the appellant bank, who was one of its creditors and in 
that regard, certain transactions like agreement for sale and handing over possession 
were suggested and it was alleged that the contract for sale was partly performed 
about one year and four months prior to the winding-up proceedings; and such being 
beyond the look-back period of six months as envisaged by Section 531 of the 
Companies Act, 1956, it was argued that it had not been a fraudulent transfer. The 
contentions were not accepted by the Single Judge and by the Division Bench of the 
High Court for the reason that mere handing over of possession or documents did not 
complete the sale; rather the Court was of the view that such documents were created 
only in order to avoid the transaction being called a fraudulent preference. Apart that 
the element of fraud is not the essential ingredient of Section 43 of the Code, the said 
decision in IDBI Bank, on the approach of the Courts towards corporate transactions 
makes it clear that any transaction favouring one stakeholder at the cost of the other is 
viewed with disfavour and is disapproved, particularly if it takes place during the 
prescribed look-back period. 

Index 
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• clause (a) of sub-section (3) of Section 43 call for purposive interpretation so as to 
ensure that the provision operates in sync with the intention of legislature and 
achieves the avowed objectives. Therefore, the expression “or”, appearing as 
disjunctive between the expressions “corporate debtor” and “transferee”, ought to be 
read as “and”; so as to be conjunctive of the two expressions i.e., “corporate debtor” 
and “transferee”. Thus read, clause (a) of sub-section (3) of Section 43 shall mean that, 
for the purposes of sub-section (2), a preference shall not include the transfer made in 
the ordinary course of the business or financial affairs of the corporate debtor and the 
transferee. Only by way of such reading of “or” as “and”, it could be ensured that the 
principal focus of the enquiry on dealings and affairs of the corporate debtor is not 
distracted and remains on its trajectory, so as to reach to the final answer of the core 
question as to whether corporate debtor has done anything which falls foul of its 
corporate responsibilities. 

• that the transactions in question are hit by Section 43 of the Code and the Adjudicating 
Authority, having rightly held so, had been justified in issuing necessary directions in 
terms of Section 44 of the Code in relation to the transactions concerning Property 
Nos. 1 to 6. NCLAT, in our view, had not been right in interfering with the well-
considered and justified order passed by NCLT in this regard. 

• Whether lenders of JAL could be treated as financial creditors, we hold that such 
lenders of JAL, on the strength of the mortgages in question, may fall in the category of 
secured creditors, but such mortgages being neither towards any loan, facility or 
advance to the corporate debtor nor towards protecting any facility or security of the 
corporate debtor, it cannot be said that the corporate debtor owes them any ‘financial 
debt’ within the meaning of Section 5(8) of the Code; and hence, such lenders of JAL do 
not fall in the category of the ‘financial creditors’ of the corporate debtor JIL. 

• he expressions “means and includes” in the definition clauses – effect-As noticed, in 
the case of Pioneer Urban, a suggestion made on behalf of the respondents with 
reference to the decision in Krishi Utapadan Mandi Samiti, that when the words 
‘means and includes’ are used in a definition, they are to be given a wider meaning and 
are not exhaustive or restricted to the items contained therein, was not accepted by 
this Court; and the statement of law in Krishi Utapadan Mandi Samiti was held to be 
not that of good law for it ignored the earlier precedents of larger and coordinate 
Benches and was also out of sync with the later decisions on the same point. However, 
the other extreme of interpretation, as canvassed by the petitioners, that a financial 
debt could only be a debt which is disbursed against the consideration for the time 
value of money, and such requirement pervades all sub-clauses (a) to (i), was also not 
accepted as a matter of statutory interpretation by this Court while observing that the 
expression ‘and includes’ speaks of subject matters which may not necessarily be 
reflected in the main part of the definition. Thus, it is evident that this Court did not 
accept either of the extremities suggested by the parties in Pioneer Urban for 
interpretation and implication of the expressions ‘means and includes’ in a definition 
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clause of the statute. Significantly, in Pioneer Urban, none of the extremities had any 
bearing on the conclusion because, eventually, the amendment in question was held to 
be only clarificatory in nature; and this Court held that the Explanation added to 
Section 5(8)(f) of the Code by the Amendment Act did not enlarge the scope of the 
original Section. 

 
 
 
2. Section 11 of the Code is of limited application and only bars a corporate debtor 
from initiating a petition under Section 10 of the Code in respect of whom a 
liquidation order has been made- Forech India Ltd. Vs. Edelweiss Assets 
Reconstruction Co. Ltd.-SC 

Case Citation: 90(IBC)16/2020 
Brief about the decision 
The Hon’ble Supreme Court noticed the pendency of the Application under Section 433 and 
434 of the Companies Act, 1956 and winding up petition, being 42 of 2014 was filed by Forech 
India Ltd. before the Hon’ble High Court of Delhi. In the said case, the notice was issued. The 
Forech India Ltd. took plea that the Application under Section 7 of the Code was not 
maintainable, which was the reason that Section 7 Application was rejected by the NCLT. 
Against the said order, an Appeal was filed before NCLAT, which was also disposed of, in 
which Section 11 of the I&B Code was referred to, and it was held by Appellate 
Tribunal(NCLAT) that since there was no winding up order by the Hon’ble High Court, the 
Financial Creditor’s petition would be maintainable. As a result of this the Appellant’s Appeal 
was dismissed. 
 
When the matter was challenged before the Hon’ble Supreme Court by Forech India Ltd., the 
Hon’ble Supreme Court referring to different provisions observed and held that the 
Appellate Tribunal’s reasoning is not correct. Section 11 of the Code specifies which persons 
are not eligible to initiate proceedings under it. This Section is of limited application and 
only bars a corporate debtor from initiating a petition under Section 10 of the Code in 
respect of whom a liquidation order has been made. From a reading of this Section, it does 
not follow that until a liquidation order has been made against the corporate debtor, an 
Insolvency Petition may be filed under Section 7 or Section 9 as the case may be, as has been 
held by the Appellate Tribunal. Hence, any reference to Section 11 in the context of the 
problem before us is wholly irrelevant. However, we decline to interfere with the ultimate 
order passed by the Appellate Tribunal because it is clear that the financial creditor’s 
application which has been admitted by the Tribunal is clearly an independent proceeding 
which must be decided in accordance with the provisions of the Code.  Though, we are not 
interfering with the Appellate Tribunal’s order dismissing the appeal, we grant liberty to the 
appellant before us to apply under the proviso to Section 434 of the Companies Act (added 
in 2018), to transfer the winding up proceeding pending before the High Court of Delhi to 
the NCLT, which can then be treated as a proceeding under Section 9 of the Code.   
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2. High Court ought not to have proceeded with the auction of the property of the 
Corporate Debtor, once the proceedings under the IBC had commenced, and an 
Order declaring moratorium was passed by the NCLT-Mr. Anand Rao Korada vs 
M/s. Varsha Fabrics (P) Ltd. & Ors-Supreme Court 

Case Citation: 42(IBC)42/2020 
 
Brief about the decision 
Facts of the Case: 
Respondent No. 13 filed Writ Petition bearing W.P. (Civil) No. 7939/2011 on 28.03.2011 for 
payment of their dues before the Odisha High Court. The High Court vide Order dated 
14.03.2012 directed the Deputy Labour Commissioner, Sambalpur Division (Respondent No. 
10 herein) to recover the workmen’s dues  by  sale  of  the  assets  of  Respondent  No. 4–
Company through a public auction. The Labour Court, Sambalpur quantified the amount 
payable to the workmen as Rs. 45,66,67,133/. The High Court vide Order dated 12.01.2017 
directed the Deputy Labour Commissioner, Sambalpur Division to sell a parcel of 
Respondent No. 4’s land admeasuring 157.27 acres to the Hirakud Dam Project. Upon receipt 
of the sale proceeds of Rs. 10,04,12,105/ from the Government of Orissa, this Amount  was  
disbursed  towards  the  arrears  of  the workmen’s dues. During the pendency of 
proceedings before the High Court, M/s Nandakini Contractors Pvt. Ltd–a Financial 
Creditor filed a Petition u/s 7 of the IBC, 2016, before NCLT, Cuttack Bench for initiation of 
the CIRP against the Corporate Debtor –Respondent No. 4, since it had committed a default 
in paying the financial debt of Rs. 24,11,975/ and the NCLT vide Order dated 04.06.2019 
admitted the insolvency petition. 
 
During the pendency of the moratorium, W.P.(Civil) 7939/2011 was posted for hearing on 
14.08.2019 before the High Court. The High Court by a further Order dated 05.09.2019, 
recorded the submission of the Appellant–Resolution Professional that there were other 
companies which had expressed an interest to participate in the public auction. The matter 
was posted for further hearing on 17.09.2019. 
 
Ground of the appeal before Hon’ble Supreme Court 
 
The Appellant–Resolution Professional filed the Civil Appeals before Hon’ble Supreme Court 
to challenge the Interim Orders dated 14.08.2019 and 05.09.2019 passed by the Odisha High 
Court in W.P. (Civil) No. 7939/2011 on the ground that since the CIRP against Respondent 
No. 4 had commenced, the proceedings before the High Court in W.P. (Civil) No. 7939/2011 
ought to be stayed. 
 
The Supreme Court decision 
 
The Supreme Court set aside the impugned Interim Orders dated 14.08.2019 and 05.09.2019 
passed by the Odisha High Court and held that in view of the provisions of the IBC, the High 
Court ought not to have proceeded with the auction of the property of the Corporate 
Debtor, once the proceedings under the IBC had commenced, and an Order declaring 
moratorium was passed by the NCLT. The High Court passed the impugned Interim Orders 
dated 14.08.2019 and 05.09.2019 after the CIRP had commenced in this case. The 
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moratorium having been declared by the NCLT on 06.2019, the High Court was not justified 
in passing the Orders dated 14.08.2019 and 05.09.2019 for carrying out auction of the assets 
of the Corporate Debtor before the NCLT. If the assets of the Company(Corporate Debtor) 
are alienated during the pendency of the proceedings under the IBC, it will seriously 
jeopardise the interest of all the stakeholders. The sale or liquidation of the assets of 
Respondent No. 4 will now be governed by the provisions of the IBC. 
 
 
3. The CIRP process can be initiated against a government company by virtue of it 
being covered under the definition of Corporate Person as provided in sec. 3(7) of 
the Code-Hindustan Construction Company Limited & Anr. Vs. Union of India & 
Ors. -SC 

Case Citation: 166(IBC) 21/2019 
 (Although this Case Law was already reported in Nov’19 issue but due to nos of queries on this issue in 
our WhatsApp Groups, reported again here) 
 
Brief about the decision 
Hon’ble Supreme Court held that the CIRP process can be initiated against a government 
company by virtue of it being covered under the first part of ‘corporate person’ as provided 
in section 3(7) of the Code. The Court cleared that NHPC, NTPC and IRCON, being PSUs are 
government companies as they are incorporated under the Companies Act, and they would 
be covered within the section 3(7) of the Code. However, the Supreme Court also laid down 
that so far as the NHAI is concerned, referred to the Statement of Objects and Reasons of 
the National Highways Authority of India Act, 1988 and some sections of the said Act to show 
that NHAI is a statutory body which functions as an extended limb of the Central 
Government, and which is to carry out the sovereign function of laying down national 
highways. The Insolvency Code cannot be used against such a statutory body, because no 
resolution professional or private individual can take over the management of such body, as 
it performs sovereign functions, nor can such body be driven to insolvency under an 
Insolvency Code. 
 
It is also referred to the definitions contained in Section 3(7) and 3(23) of the Insolvency 
Code, and stated that they are separate and independent of each other, Section 3(7) lifting 
only two out of seven entities mentioned in Section 3(23). The Court held that thus, being 
mutually exclusive, nothing from Section 3(23) which defines ‘person’ can possibly be 
imported into Section 3(7) which defines ‘corporate person’. 
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High Courts Judgments 
 
1. The provisions regarding a moratorium cannot possibly apply to cash deposits 
made in High Court-Nahar Builders Ltd Vs. Housing Development and 
Infrastructure Ltd – Bombay High Court. 

Case Citation: 146(IBC)111/2020 
 
Brief about the decision 
Hon’ble High Court held that once an amount is deposited in this Court, it is placed beyond 
the reach of either party without permission of the Court. It is, therefore, not ‘the property’ 
of either party pending an adjudication as to entitlement by the Court. Once the Arbitrator 
held that it was Nahar Builders that was entitled to this amount, and that award became 
enforceable as a decree of this court, then no question remained of the amount being 
claimed by HDIL. In another manner of speaking, from the time the deposit was made until 
the time withdrawal is ordered, that amount is not the property of either party to the 
dispute. It is true that an execution against HDIL is presently stayed but this is not an 
application for execution, nor is it, within the meaning of Section 14(1)(d), an application for 
‘the recovery of any property by an owner or lessor where such property is occupied by or is 
in the possession of corporate debtor’. To read only the words ‘recovery of any property’ as 
Ms Patil does, but not to read the rest of clause (d) is materially incorrect. 
 
The provisions regarding a moratorium cannot possibly apply to such cash deposits made in 
this Court. As Mr Dwarkadas for Nahar Builders put it, money has no colour. Once it is 
deposited in Court no party can automatically claim any right to it without an adjudication 
by a Court. There is no dispute that there is an unchallenged and unsatisfed award in favour 
of Nahar Builders against HDIL. There is also no dispute that an amount of Rs. 8 crores is 
available with this Court. There is no bar to this application for withdrawal. The application 
for withdrawal cannot be conceivably be considered a suit, proceeding or execution within 
the meaning of Section 14(1)(a). 
 
 
2. Any action of the police will have to be based on investigation on the subject 
matter of the transaction, which is directly within the purview of the CIRP, it is to 
be deemed that the police cannot take further steps in the matter unless and until 
the CIRP culminates, in a resolution or otherwise- India Infoline Finance Limited 
& Anr. Vs. the State of West Bengal & Ors. – Calcutta High Court 

 
Case Citation: 114(IBC)80/2020 

Brief about the decision 
Facts of the case 
The grievance of the writ petitioner is that the police has refused to act on the First 
Information Report registered by them at the behest of the petitioners against the private 
respondents, taking shelter of a Corporate Insolvency Resolution Process (CIRP) pending in 
connection with the company in question. Learned counsel for the petitioners argued that 
from the order of moratorium dated March 30, 2017 as well as from Section 14 of the 

Index 
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Insolvency and Bankruptcy Code, it can be said that the declaration of moratorium has no 
manner of application to criminal proceedings. Even taking into consideration the principle 
of law as laid down in the cited judgment, although a moratorium under Section14 may 
directly not affect a criminal proceeding, the same covers all aspects and components of the 
loans and transactions made in respect of the company, which is the subject matter of the 
CIRP and consequential proceedings. 
 
Decision of Hon’ble High Court 
 
Since the intervening commencement of the CIRP and the moratorium following therefrom, 
to which effect an order has also been passed by the NCLT, Kolkata Bench, whatever action 
the police may take, will ultimately lead to an investigation as to the transactions of the 
company, which are the subject matter of the CIRP. Therefore, although agreeing with the 
principle that a moratorium under Section 14 might not, in certain circumstances, directly 
stop a criminal proceeding from going on, however, in the present case, as is evident from 
the affidavit-in-opposition of the police, the police has done its level best up to the time 
when the moratorium started operating, and the order in connection with the CIRP was 
passed. Since any action of the police will have to be based on investigation on the subject 
matter of the transaction, which is directly within the purview of the CIRP, it is to be 
deemed that the police cannot take further steps in the matter unless and until the CIRP 
culminates, in a resolution or otherwise. 
 
In such view of the matter, the allegation, that the police are not taking sufficient steps on 
the complaint of the petitioners, cannot be accepted by this court. 
 
 
 
3. Once the Award is challenged in arbitration, the debt became disputed and 
subject to a decision in the Sec. 34 of ACA, 1996 proceedings-Sirpur Paper Mills 
Ltd VS I.K. Merchants Pvt. Ltd.-Calcutta High Court 

Case Citation: 44(IBC)44/2020 
Brief about the decision 
Facts of the Case: 
The petitioner prays for setting aside of an Award dated 07.07.2008 and contends that the 
present application u/s 34 of The Arbitration and Conciliation Act, 1996 cannot be 
proceeded since Corporate Insolvency proceedings under the IBC has been initiated against 
the petitioner as the Corporate Debtor. Brief facts as under: 
 

• The Reference was made on 18.06.2001 and the Arbitrator was appointed on 
02.03.2006. 

• The arbitral Award was delivered on 07.07.2008 for a sum of Rs.3,21,927.70/- at 9% 
per annum in favour of the respondent/claimant 

• The present application for setting aside of the Award was filed on 31.10.2008 
• Operational Creditors initiated proceedings under the IBC against the petitioner 

(Corporate Debtor) in September 2017. 
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• By an order dated 19.07.2018, the adjudicating authority declared that the moratorium 
order u/s 14 shall cease to have effect 

• The application u/s 34 of the 1996 Act was taken up for hearing by this court on 
11.12.2019. 

• The question which arises therefore is whether the present application under Section 
34 of the Act should be kept in abeyance by reason of the provision of the IBC being 
invoked by operational creditors against the petitioner. 

 
Held: 
 
Hon’ble High Court has held that the respondent before the Supreme Court in the case of  
Kishan was the award-holder whose attempts for initiation of CIRP as an operational 
creditor u/s 9 of the IBC had been allowed by the NCLT and upheld by the NCLAT. The 
appellant Award debtor opposed such initiation of the provisions of the IBC before the 
Supreme Court upon which the Supreme Court examined whether the IBC can be invoked in 
respect of an operational debt where an Arbitral Award has been passed against the 
operational debtor and is pending adjudication. On considering the relevant dates on which 
the parties made their respective moves, the Supreme Court cautioned against the improper 
use of the insolvency process as a substitute for debt enforcement procedures. Relying on 
the decision in Mobilox, the court placed emphasis on the existence of a dispute between 
the parties or the record of the pendency of a suit or arbitration proceeding filed before the 
receipt of the Demand Notice of the unpaid operational debt in relation to such dispute and 
disapproved of the practice of putting corporate debtors into the insolvency resolution 
process either prematurely or for extraneous considerations. In the words of the Supreme 
Court, “so long as a dispute truly exists in fact and is not spurious, hypothetical or illusory, 
the Adjudicating Authority has to reject the application” where there was a pre-existing 
dispute. The Supreme Court also found that the factum of challenge to an Award under 
Section 34 of the Arbitration and Conciliation Act, 1996 would be sufficient to show that the 
Award has been disputed and would amount to a case of a “pre-existing ongoing dispute 
between the parties”. It was further held that the object of the IBC insofar as operational 
creditors are concerned, is to put the insolvency process against a corporate debtor only in 
clear cases where a real dispute between the parties as to the debt owed does not exist. 
From this decision, it is evident that the view of the Supreme Court was that the IBC cannot 
be used in terrorem to extract a sum of money when that sum is a subject-matter of a 
pending adjudication. Although the facts of the present case are different on at least two 
fronts, namely, the award-holder (respondent before this court) seeks to proceed with the 
present application for setting aside of the Award while the petitioner/Award debtor (also 
the corporate debtor before the NCLT) seeks to take recourse to the insolvency proceedings 
by contending that the respondent must first file its claim before the NCLT before it can 
contest the proceedings for setting aside of the Award. The intended object of K. Kishan was 
that the corporate insolvency proceedings cannot be used in cases where there is a pre-
existing and an ongoing dispute between the parties. 
 
It is undisputed that the Arbitral Award delivered on 07.07.2008 was in existence for nine 
years prior to initiation of the proceedings under the IBC against the petitioner in 2017. The 
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challenge to the Award was of 31.10.2008 which additionally made the “debt” (to borrow a 
term from the IBC) uncertain and subject to the adjudication of the Section 34 proceedings. 
The question of the respondent approaching the NCLT for filing a claim in 2017 at the time of 
initiation of the insolvency proceedings, could not, therefore, arise. Both K. Kishan and 
Mobliox make it clear an earlier dispute or notice of a suit or an arbitration must be given 
precedence to the insolvency proceedings. Although the facts of the present case are 
different from Kishan since in that case it was the award-holder who had sought to resort to 
the corporate insolvency process and the award debtor had sought to rely on the arbitration 
pending between the parties, the caution sounded by the Supreme Court in that decision 
finds an echo in the present case. Here it is the award-holder who seeks to go on with 
Section 34 application while the award debtor (petitioner before this court) takes the plea of 
the proceedings before the NCLT. Further in K. Kishan, both the parties before the Supreme 
Court were before the NCLT and the NCLAT. In this case, the award-holder/respondent is 
admittedly not before the NCLT. The contentions of the petitioner/award debtor assume 
significance since the petitioner seeks to take refuge in the insolvency proceeding where the 
applicants/operational creditors are third parties who are in no way connected with the 
arbitration between the petitioner and the respondent. Whatever be the factual differences 
between the present case and K. Kishan, the intention of the Supreme Court was that 
corporate insolvency resolution proceedings cannot be used to defeat a claim or a dispute 
which existed prior to the initiation of the insolvency proceedings. The insolvency 
proceedings have admittedly been admitted on 18th September, 2007 which is long after the 
reference and the appointment of the Arbitrator on 2nd May, 2006. 
 
It would be evident from the dates since above that the impugned Award of 7th July, 2008 is 
a culmination of a dispute between the parties which existed before the initiation of 
corporate insolvency proceedings against the petitioner. It is also true that once the Award 
was challenged by the petitioner (Award Debtor) in 2008, the debt became disputed and 
subject to a decision in the Section 34 proceedings). This court is not inclined to agree with 
the contentions of the petitioner that the challenge to the Award cannot be considered by 
reason of the proceedings under the IBC. This is by reason of the fact that the respondent 
award-holder could not have filed a claim before the NCLT/IRP since the Section 34 
proceedings had not been decided in favour of the said respondent in 2017 and hence there 
was no final or adjudicated claim as on that date. Further, once the stage under Section 14 of 
the IBC, namely, moratorium with regard to continuation of pending proceedings against 
the Corporate Debtor has been declared to be over, no further embargo remains for 
continuing to hear suits and other proceedings to which the Corporate Debtor (the 
petitioner in this case) is a party. In any event, Section 14(a) contemplates suits or 
continuation of pending proceedings “against” the Corporate Debtor and it is only the other 
sections which create roadblocks for transferring or disposing of any assets of the 
Corporate Debtor. In this case, the petitioner being the Corporate Debtor/Award Debtor 
cannot be permitted to take refuge under the provisions of the IBC for relegating the claim 
of the respondent award-holder to a limbo for an indefinite period of time on the specious 
plea of the respondent not having gone before the NCLT.  



www.ibclaw.in                                                                 IBC Laws | Newsletter Feb’2020                            

 

13 

 
 

  
  

  

  

 

National Company Law Appellate Tribunal 
(NCLAT) 

Judgments/Orders 
 



www.ibclaw.in                                                                 IBC Laws | Newsletter Feb’2020                            

 

14 

 

National Company Law Appellate Tribunal(NCLAT) 
Judgments/Orders 

 
I. INELIGIBILITY OF THE RESOLUTION APPLICANT UNDER SEC. 29A OR 32A 

 
 
Who are the Competent Authorities to decide ineligibility of the Resolution 
Applicant under Sec. 29A or 32A-JSW Steel Ltd. Vs. Mahender Kumar Khandelwal 
& Ors.-NCLAT. 

 
Case Citation: 128(IBC)94/2020 

 
Brief about the decision 
 
Facts 
In the CIRP of Bhushan Power & Steel Limited- (Corporate Debtor), the Resolution Plan 
submitted by JSW Steel Limited (Resolution Applicant) has been approved by the 
Adjudicating Authority by impugned Judgment dated 5th September, 2019 with certain 
conditions. After the approval of plan when Monitoring Committee was monitoring the 
change of management, on 10th October, 2019, the Directorate of Enforcement of Central 
Government attached assets of Bhushan Power & Steel Limited- (Corporate Debtor) under 
Section 5 of the Prevention of Money Laundering Act, 2002. JSW Steel Limited is Successful 
Resolution Applicant, in its appeal has sought for setting aside/ modification of conditions 
imposed in paragraph 128 sub paras (e), (f), (g), (i), (j), (k) of the impugned order dated 5th 
September, 2019. It has also raised objection and challenged the jurisdiction of Directorate of 
Enforcement to attach the properties of the Bhushan Power & Steel Limited- (Corporate 
Debtor), after change of hands. 
 
Question before Appellate Tribunal 
 
Whether after approval of a Resolution Plan under Section 31 of the Code, is it open to the 
Directorate of Enforcement to attach the assets of the Corporate Debtor on the alleged ground 
of money laundering by erstwhile Promoters. 
 
Contentions before NCLAT and decision of NCLAT 
 
1. Self-declaration under Sec. 32A: 
 
In  spite  of  issuance  of  the  Ordinance  dated  28th December, 2019 and insertion of 
Section 32A, a contradictory stand has been taken by the Directorate of Enforcement. 
According to Directorate of Enforcement, it is incumbent on the Successful Resolution 
Applicant to make a self-declaration that whether the benefit of sub-sections (1) & (2) of 

Index 
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Section 32A would be available to it upon fulfilment of the conditions laid down therein; and 
whether the Successful Resolution Applicant was a promoter or in the management or in the 
control of the Corporate Debtor or a related party. Therefore, NCLAT should call for such a 
declaration by way of an affidavit from the Resolution Applicant i.e. JSW Steel Limited. 
 
NCLAT view that aforesaid stand taken by the Directorate of Enforcement cannot be 
accepted, in absence of any mandate under Section 32A that the Successful Resolution 
Applicant after approval of the plan is required to give any such declaration as to whether 
the benefit of Section 32A will be applicable to them or not. Only the competent authority 
can decide such issue if any such allegation is levelled. 
 
2. Applicability of Sec. 32A retrospective or prospective: 
 
The next plea taken by the Directorate of Enforcement is that Section 32A introduced w.e.f. 
28th December, 2019 is prospective and would not apply to Resolution Plan which has 
already been approved under Section 31 of the Code. It was submitted that the Resolution 
Plan was approved on 5th September, 2019 and Section 32A has come into force on 28th 
December, 2019. 
 
NCLAT held that the plea taken by the Directorate of Enforcement is fit to be rejected for 
the following reasons.  
 
The Resolution Plan having approved by impugned order dated 5th September, 2019. 
Attachment of assets of the Corporate Debtor which is under change of the hands whose 
order of attachment was passed on 10th October, 2019 i.e. after one month seven days under 
Section 5 of the Prevention of Money Laundering Act, 2002. As contradictory plea was taken 
by two Departments of the Central Government, time was allowed to resolve the issue. Only 
thereafter, after deliberation by the Central Government, the Ordinance has been issued on 
28th December, 2019 inserting Section 32A. The preamble suggests that a need was felt to 
give the highest priority in repayment to last mile funding to corporate debtors to present 
insolvency in case the company goes into CIRP or liquidation, to provide immunity against 
prosecution of the corporate debtor, to prevent action against the property of such 
corporate debtor and the successful resolution applicant subject to fulfilment of certain 
conditions and to fill the critical gaps in the corporate insolvency framework, it has become 
necessary to amend certain provisions of the Insolvency and Bankruptcy Code, 2016. After 
the approval of the Resolution Plan, as the attachment order was passed by the Deputy 
Directorate of Enforcement, we left the matter to the Central Government to decide as to 
whether to provide immunity against the prosecution to the Corporate Debtor or to take 
action against the Corporate Debtor and the Successful Resolution Applicant. The Ordinance 
having issued pursuant to direction of this Appellate Tribunal to the Central Government 
which on deliberation resulted into issuance of Ordinance, we hold that Section 32A will be 
applicable to the present case- JSW Steel Limited. 
 
A plain reading of Section 32A(1) and (2) clearly suggests that the Directorate of 
Enforcement/ other investigating agencies do not have the powers to attach assets of a 
Corporate Debtor, once the Resolution Plan stands approved and the criminal investigations 
against the Corporate Debtor stands abated. Section 32A of the I&B Code does not in any 
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manner suggest that the benefit provided thereunder is only for such resolution plans which 
are yet to be approved. Further, there is no basis to make distinction between a resolution 
applicant whose plan has been approved post or prior to the promulgation of the Ordinance. 
 
  
 
3. JSW Steel Limited is a related party: 
 
Learned counsel for the Directorate of Enforcement submitted that JSW Steel Limited 
(Successful Resolution Applicant) is a related party and, therefore, even if Section 32A is 
applied in the present case, related party including associate company of the Promoter/ 
Corporate Debtor is not eligible. It is stated that during the course of PMLA investigation, it 
has come to notice that M/s. Bhushan Power & Steel Limited- (Corporate Debtor) and M/s. 
JSW Steel Limited are associated as shareholders holding 24.09% and 49% equity 
respectively in a Joint venture company namely M/s. Rohne Coal Company Private Limited. 
In the light of the above, it was submitted that under Section 32A (1), the liability of the 
Corporate Debtor shall not cease for the impugned offences under Prevention of Money 
Laundering Act, 2002 as the Resolution Plan approved by the Adjudicating Authority is not 
resulting in change in management or control of the Corporate Debtor to a person who was 
not a related party of the Corporate Debtor, for the reason the JSW Steel Limited is a 
Related Party of the Corporate Debtor, being an Associate Company which has formed a 
joint venture company. It was submitted that the benefit of the provisions of Section 32A (2) 
is not available to the properties attached of the Corporate Debtor vide PAO dated 10th 
October, 2019. 
 

• A person is not eligible to submit a resolution plan, if such a person, or any other 
person acting jointly or in concert with such person is ineligible in terms of clauses 
(a) to (j) of Section 29A. A person cannot be held to be ineligible till it is shown that it 
comes within any of the disqualifications under clauses (a) to (j) of Section 29A. It is 
not the case that JSW Steel Limited filed plan in concert with any person who is 
ineligible in terms of any of the clauses (a) to (j) of Section 29A. It is only alleged that 
JSW Steel Limited is a related party of erstwhile Promoter of the Corporate Debtor. 

• JSW Steel Limited has taken specific plea that it is not a related party of  erstwhile  
Bhushan  Power  and  Steel  Limited-  (Corporate Debtor). 

NCLAT held that where a party for the purpose of its business, if mandated by the 
Central Government to join hands together and are forced to form a consortium or as 
joint associate, such person (Resolution Applicant) cannot be held ineligible in terms 
of Section 32A (1) (a) on the ground of related party. 

 
• In fact, the contention of the Directorate of Enforcement that the Appellant- JSW 

Steel Limited is a related party of the Corporate Debtor as per Section 5(24) is based 
upon a complete misconception and misinterpretation of Section 32A (1) (a) and 
Section 5(24) of the Code. To fall within the ambit of Section 32A(1)(a), a Resolution 
Applicant has to be either: 
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i) A promoter of the Corporate Debtor; or 
ii) In the management or control of the Corporate Debtor; or 
iii) A related party of the Corporate Debtor. 

In the context of the present case, the Resolution Applicant i.e. JSW Steel Limited 
does not fall in any of the aforesaid categories. 

 
• Section 5(24) provides related party in relation to the Corporate Debtor means a body 

corporate which is a holding, subsidiary or an associate company of the corporate 
debtor, or a subsidiary of a holding company to which a corporate debtor is a 
subsidiary. 

Upon a perusal of Section 32A(1) (a) read with the aforesaid definition, it is ex facie evident 
that the Appellant- JSW Steel Limited is not an associate company/ related party of the 
Corporate Debtor. While Rohne Coal Company Private Limited is an associate company of 
the Corporate Debtor as well as of the JSW Steel Limited, but by virtue of both having 
investment in such downstream joint venture company, the JSW Steel Limited and the 
Corporate Debtor do not become related parties of each other. The Resolution Professional 
and the Committee of Creditors vide their joint additional reply dated 22nd January, 2020 
filed before this Appellate Tribunal, have yet again certified that the Appellant- JSW Steel 
Limited and the Corporate Debtor are not related parties. 
 
 
4. Who are the Competent Authorities to decide ineligibility of the Resolution Applicant 
under Section 29A or 32A: 
 
The question arises as to who are the Competent Authorities to decide ineligibility of the 
Resolution Applicant under Section 29A or 32A (1) (a) and to find out whether it comes within 
the meaning of related party for the purpose of ineligibility. 
 
NCLAT held that the aforesaid provisions show that the following persons/ Authorities are 
empowered to decide whether a Resolution Applicant is ineligible being related party in 
terms of Section 29A or not: 
 

i) The Resolution Professional in terms of Section 30(1) is to find out whether such 
statement has been made or not; 

ii) The Committee of Creditors is empowered to decide whether the Resolution 
Applicant is ineligible in terms of Section 29A. Thereby the Committee of 
Creditors is also required to decide whether it is related party to the Corporate 
Debtor or not. 

iii) The Adjudicating  Authority  while  passing  order  under Section 31 can find out 
whether the Resolution Applicant fulfils the conditions under Section 30(2) which 
includes Section 30(2) (e) and in terms of Section 29A can decide whether the 
Resolution Applicant is a related party to the Corporate Debtor. 
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The Directorate of Enforcement has not been empowered under the Code to decide the 
question. Even if the stand taken by the Directorate of Enforcement is accepted that JSW 
Steel Limited is a related party of M./s. Bhushan Power & Steel Ltd.- (Corporate Debtor), the 
Directorate of Enforcement cannot decide whether JSW Steel Limited is ineligible under 
Section 29A or Section 32A (1) (a) which can be determined by the Committee of Creditors/ 
Adjudicating Authority. Section 29A was inserted by the Insolvency and Bankruptcy Code 
(Amendment) Act, 2018 dated 18th January, 2018 with retrospective effect i.e. from 23rd 
November, 2017. The main object that persons, who are ineligible in terms of clauses (a) to (j) 
are excluded from acquiring the company. If a person becomes ineligible because of his own 
act, such person is not eligible to submit a Resolution Plan individually or jointly or in 
concert with. However, on the direction of the Central Government, if a person is asked to 
join hands with others for compliance of such direction a person cannot be held to be 
ineligible on the ground of related party. 
 
In view of the aforesaid discussion, NCLAT declared the attachment of assets of the 
Corporate Debtor by the Directorate of Enforcement pursuant to order dated 10th 
October, 2019 as illegal and without jurisdiction. 
 
 
5. Investigation under Sec. 32A: 
 
The requirement of Section 32A(1)(b) of the Code is that the investigation agency must have 
reason to believe that the Resolution Applicant had abetted or conspired for the commission 
of the offence on the basis of material in its possession as on date. The phrase “on the basis 
of material in its possession” along with the usage of the words “has” and “reason to believe 
that he had abetted or conspired..” has to be necessarily construed as, the material in the 
possession of investigating agency as on the date when such agency is called to provide its 
confirmation/ certification with respect to Section 32A (1) (b) of the I&B Code. If the 
investigating agency is permitted to keep such confirmation in abeyance till the 
investigation is complete in all respects then the object and purpose of introducing Section 
32A (1) (b) will be defeated and no Resolution Applicant would come forward to implement its 
Resolution Plan for the fear of the assets of the Corporate Debtor being attached. 
 
The intent of the Code affected on attachment of the assets of the Corporate Debtor by the 
Directorate of Enforcement after approval of the Resolution Plan. In this background, the 
intent and purpose of the insertion of Section 32A is to provide certainty to the Resolution 
Applicant that the assets of the Corporate Debtor as represented to him and for which he 
proposes to pay value/ consideration in terms of the Resolution Plan, would be available to 
him in the same manner as at the time of submissions of the Resolution Plan. Mere assertion 
of the Directorate of Enforcement in its reply, that it needs to further investigate the matter 
to examine or comment if there has been any abetment or conspiracy by the Appellant 
establishes that it has no reason to believe on the basis of material in possession of 
Directorate of Enforcement, as on date, that meets the criteria under Section 32A (1) (b) of 
the Code for denial of immunity to the Appellant and the Corporate Debtor. 
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II. DEMAND NOTICE UNDER SECTION 8-FLIPKART INDIA PVT. LTD. CASE 
 
 
Whether or not, copy of the invoice is a mandatory requirement for issuance of 
demand notice u/s 8(1) of the Code, in Form 3 of the Adjudicating to Authority 
Rules 2016? -Neeraj Jain Director of M/s Flipkart India Private Limited Vs. 
Cloudwalker Streaming Technologies Private Limited -NCLAT. 

 
Case Citation: 132(IBC)98/2020 

 
Brief about the decision 
NCLAT held that the choice of issuance of demand notice u/s 8(1) of the Code, either in 
Form 3 or Form 4, under the Application to Adjudicating Authority Rules 2016, depends on 
the nature of Operational Debt. Section 8(1) does not provide the Operational Creditor, with 
the discretion to send the demand notice either Form 3 or Form 4, as per its convenience. 
The applicability of Form 3 or Form 4 depends on whether the invoices were generated 
during the course of transaction or not. It is also made clear that the copy of the invoice is 
not mandatory if the demand notice is issued in Form 3 of the Application to Adjudicating 
Authority Rules 2016 provided the documents to prove the existence of operational debt and 
the amount in default is attached with the application. 
 
  
Facts of the case 
 
This Appeal emanates from the Order passed by the Adjudicating Authority/NCLT 
Bengaluru Bench in C.P. (IB) No.260/BB/2019, whereby the Adjudicating Authority has 
admitted the Application for initiation of CIRP against the Corporate Debtor, filed under 
Section 9 of the Insolvency and Bankruptcy Code (in short Code) on 24.10.2019. 
 
Operational Creditor M/s Cloudwalker Streaming Technologies Pvt. Ltd 
Corporate Debtor M/s Flipkart India Private Limited 
Director of Corporate Debtor Neeraj Jain 
 
The Company Petition No. CP (IB) No. 260/BB/2019 is filed by M/s Cloudwalker Streaming 
Technologies Pvt. Ltd., under Section 9 of the Code against the Corporate Debtor M/s 
Flipkart India Private Limited on the ground that it has committed default for an amount of 
Rs.26,95,00,000/-. 
 
The Operational Creditor M/s Cloudwalker Streaming Technologies Private Limited 
contends that the Corporate Debtor Flipkart India Private Limited contacted the Operational 
Creditor and showed interest in selling its product of LED TVs. The Operational Creditor 
and Corporate Debtor subsequently entered into a Supply Agreement dated 29.12.2016. The 
Operational Creditor had been importing and supplying LED TVs to the Corporate Debtor 
from time to time, under purchase orders as per Clause 2(a) of the Supply Agreement placed 
by the Corporate Debtor, which provides for the manner of order placement. The Corporate 
Debtor used to place purchase orders through e-mails which were duly acknowledged by 
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the Operational Creditor. After receiving the said purchase order, Operational Creditor used 
to import and procure the required quantities of LED TVs and deliver the same to the 
Corporate Debtor at its desired location. 
 
The Corporate Debtor received delivery of the first few batches of LED TVs under the 
purchase orders dated 07.01.2017 and 16.01.2017 and made prompt delivery of the same. After 
that, the Corporate Debtor avoided taking delivery of the LED TVs on the ground of lack of 
warehouse space. The Operational Creditor, in good faith, warehoused the said LED TVs for 
a temporary period on behalf of the Corporate Debtor. There was no delay in the delivery of 
the said material. On the other hand, the Corporate Debtor delayed collecting the LED TVs, 
and in some instances did not collect them at all. In an attempt to gain more profit out of the 
goods ordered, the Corporate Debtor was putting pressure on the Operational Creditor to 
offer the already imported and warehoused LED TVs, at a discounted price. The Operation 
Creditor, facing huge losses and a liquidity crunch, agreed to offer the said discount, on the 
condition that the Corporate Debtor forthwith will take the delivery of the remaining LED 
TVs, purchased by it and will make payment for the same. The Operational Creditor had paid 
excess custom duties because LED TVs were still in the customs warehouse, as the 
Corporate Debtor had delayed in providing a delivery schedule. The Operational Creditor 
demanded the payment of the LED TVs procured and imported for the Corporate Debtor, 
from 11.10.2017 to 01.12.2017, based on the import and the purchase order issued by the 
Corporate Debtor. The Corporate Debtor had failed to collect more than 70% of the stock as 
ordered by them till March 2018. 
 
The Operational Creditor has issued a demand notice under Form 3 dated 08.06.2019, under 
Section 8 of the Code which was received by the Corporate Debtor on 13.06.2019. However, 
there has been no reply to the same. The Corporate Debtor has not raised any dispute about 
the amount outstanding to the Operational Creditor at any point of time. 
 
  
 
Adjudicating Authority decision 
 
The Adjudicating the Authority has rejected the contention of the Corporate Debtor and 
held that there was no pre-existing or post existing dispute, and the petition is complete, as 
per the second proviso to Section 9 of the Code. It is further noted that despite service of 
demand notice, neither any payment was made by the Corporate Debtor, nor any notice of 
dispute was raised. Hence petition got admitted by the Impugned Order. 
 
  
 
Grounds of Appeal before NCLAT 
 
The instant Appeal is filed mainly on the following grounds: 
 

• that the Impugned Order has been passed without appreciating the fact that the 
Operational Creditor has not produced any documentary evidence, including but not 
limited to purchase orders, acceptance letters, invoices and proof of any intimation 
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of sale to the end customers or any post-delivery services with specific reference to 
the amounts sought to be claimed by the Respondent; 

• that the Learned Adjudicating Authority has ignored the settled position of law that a 
claim for damages cannot amount to an operational debt; 

• that the Learned Adjudicating Authority has failed to appreciate that a mere claim for 
damages, does not even amount to “operational debt” within the meaning of the debt 
and so the Corporate Debtor cant be treated to have committed default; 

• that the Adjudicating Authority has failed to determine, whether such an amount 
claimed, was due and payable, under the terms of the Supply Agreement. 

  
 
Question before the Appellate Tribunal 
 

1. Whether it is the discretion of the Operational Creditor, or the nature of the 
Operational Debt, that determines the issuance of notice in Form 3 or Form 4 under Sec 
8 (1) of the Code? 

2. Whether or not, copy of the invoice is a mandatory requirement for issuance of demand 
notice u/s 8(1) of the Code, in Form 3 of the Insolvency and Bankruptcy (Adjudicating to 
Authority) Rules 2016? 

3. Whether or not for filing an application, u/s 9 of the Code in Form 5 under [sub-rule (1) 
of Rule 6] Insolvency and Bankruptcy (Adjudicating to Authority )Rules 2016, the 
submission of a copy of the invoice is a mandatory requirement, although the demand 
notice is served in Form 3? 

  
Appellate Tribunal(NCLAT) decision 
 
1. Decision on question of law of the case: 
 

• The proforma of Form 3, mandates to mention the amount of debt; details of 
transactions on account of which debt fell due; and the date from which such debt 
fell due. In column 7 of the said proforma, the phrase, “List of documents attached to 
this application in order to prove the existence of operational debt and the amount in 
default” is provided. If the demand notice is sent in Form 3, then the Operational 
Creditor has to submit the document to prove the existence of operational debt and 
the amount in default along with the notice. The said document may either be invoice 
or any other document to prove the existence of the operational debt and the 
amount in default. This situation may arise when the operational debt, is of such 
nature where no invoice is generated. For example, if an operational debt is relating 
to the salary dues of an employee, then, in that case, the operational creditor will not 
have any invoice. 
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• It is pertinent to mention that CIRP Regulation 7 provides a list of documents which 
are to be submitted by the operational creditors before the Resolution Professional, 
prove the existence of the operational debt; the operational creditor has to file its 
claim along with an invoice demanding payment for the goods and services supplied 
to the Corporate Debtor. 

• Annexure I of the Form 5 contains the phrase, “Copy of the invoice/demand notice” 
as in Form 3 of the Application to Adjudicating Authority Rules, 2016 served on the 
corporate debtor. Thus, it is clear that copy of invoice/demand notice as noted in 
Form 3, is to be attached along with the application under Section 9 of the Code. 
Here the expression, “copy of invoice/demand notice” means that invoice raising the 
demand or demand notice is to be submitted as per the nature of the operational 
debt. For example, in cases where the operational debt is like salary dues, there can 
be no invoice. In such a scenario, the demand notice delivered in Form 3 can be 
submitted along with the application. If the operational debt is of nature where the 
invoice is generated as part of the transaction, then in such cases the invoice 
becomes an essential document to prove the existence of the debt, and thus it has to 
be submitted. In case of operational debt where the transaction does not involve the 
generation of the invoice, then as per column 7 of Form 3, documents to prove the 
existence of operational debt and the amount in default are to be submitted along 
with the notice in Form 3. It cannot be the discretion of the Operational Creditor to 
deliver the Demand Notice in Form 3 even if the operational debt involves 
transactions where corresponding invoices are generated but are not filed in court 
on the pretext that the Operational Creditor has chosen to send the Notice in Form 3. 
The use of the phrase, deliver a demand notice of unpaid operational debt or copy of 
an invoice demanding payment of the amount involved in Section 8(1) does not 
provide the Operational Creditor, with the discretion to send the demand notice in 
Form 3 or Form 4 as per its convenience. Rather, it depends directly on the nature of 
the operational debt and applicability of Form 3 or Form 4 as per the nature of the 
transaction. 

• It is important to mention that legislative provisions are made with a larger 
perspective to deal with all the eventualities that may arise in the implementation of 
the said provisions. Therefore, the use of the word “OR” in Section 8 cannot be 
interpreted as such, that the Insolvency and Bankruptcy Code has provided a choice 
or a discretion to an Operational Creditor, to provide an escape route from 
submission of the invoice, which can be treated as the most relevant document to 
prove the debt and amount in default. 

• the choice of issuance of demand notice u/s 8(1) of the Code, either in Form 3 or 
Form 4, under the Application to Adjudicating Authority Rules 2016, depends on the 
nature of Operational Debt. Section 8(1) does not provide the Operational Creditor, 
with the discretion to send the demand notice either Form 3 or Form 4, as per its 
convenience. The applicability of Form 3 or Form 4 depends on whether the invoices 
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were generated during the course of transaction or not. It is also made clear that the 
copy of the invoice is not mandatory if the demand notice is issued in Form 3 of the 
Application to Adjudicating Authority Rules 2016 provided the documents to prove 
the existence of operational debt and the amount in default is attached with the 
application. 

• It is also made clear that for filing application u/s 9 of the Code, in case the demand 
notice is delivered in Form 3 of Application to Adjudicating Authority Rules 2016, then 
the submission of a copy of the invoice along with the application in Form 5 is not a 
mandatory requirement, provided the documents to prove the existence of 
operational debt and the amount in default is attached with the application. 

  
 
2. Decision on facts of the case: 
 

• It appears that in Form-3 Operational Creditor has only mentioned the total amount 
of debt without giving any detail of the debt. The list of documents which are 
attached to the Form-III Demand Notice contains only Supply Agreement dated 29th 
December 2016, Purchase Order/E-mail and computation of amount in tabular form. 
As per Proforma of Form-III, then Operational Creditor had to attach the documents 
with the Notice to prove the existence of Operational Debt and the amount in default. 
In this case, Operational Creditor has annexed Supply Agreement, Purchase Order E-
mail and Computation of amount in a tabular form. These documents are not 
sufficient to prove the existence of Operation Debt and the amount in default. 

• To satisfy the requirement of Form-5, the Operational Creditor has chosen only to 
produce the Supply Agreement and the projection e-mails, which by themselves can 
by no stretch of the imagination, constitute proof of debt. In Part V, Row -7 of the 
Form-5 under the Rules also mandates that statement of Bank Account where the 
deposit is normally received, must be attached. Even this Bank Statement has not 
been attached by Operational Creditor. Keeping in mind the summary nature of the 
proceeding, the Bank Statement is a crucial document to help establish which 
amounts have been received and lack thereof merits rejection of Section 9 
Application. 

• The Operational Creditor, instead of producing the relevant document, has solely 
placed reliance on a few e-mails to allege that it had suffered losses on account of 
projections for the demand provided by the corporate debtor. The figures provided 
by corporate debtor are only projections for the demands or demand assumptions 
and does not constitute a binding Purchase Order under the Supply Agreement. It is, 
for this reason, the Operational Creditor time and again requested the Corporate 
Debtor for issuing Purchase Orders to undertake the supply of goods. 

• it is clear that the Demand Notice issued under Section 8(1) of the Code against the 
Corporate Debtor in Form-3 was incomplete. It is also apparent that the Application 
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filed in Form -5 under Rule 6(1) of the Adjudicating Authority Rules is also incomplete 
and the Operational Creditor has failed to produce invoices, purchase orders or any 
documents to prove its claim and has filed a defective Section 9 Application for 
initiation of CIRP. 

• It is also apparent from the record that Operational Debt can only arise against 
provisions of Goods or Services. In the present case, the Operational Creditor has 
failed to substantiate the provision of a single good or service for which payment has 
remained outstanding. In the facts of the present case, there can be no sale or supply 
of goods without a Purchase Order against which an Invoice has been raised. In the 
absence of any supply or sale and any document to substantiate the same, 
Respondent No. 1 cannot be the Operational Creditor. It appears from the record that 
the Respondent No. 1-Operational Creditor has filed this petition based on the loss 
suffered by him on account of not taking the delivery of goods which were imported 
and shipped based on the assurance given by the Corporate Debtor. It also appears 
that due to not taking the delivery of goods ordered, the Operational Creditor 
suffered a huge loss on account of this. Thus Operational Creditor issued notice as 
per Clause 18 of the Supply Agreement for making the payment within 30 days, failing 
which he threatened to refer the matter to the Arbitral Tribunal. The Operational 
Creditor has admitted this fact in its e-mail that the Corporate Debtor has failed to 
take delivery of about 21,808 LED TVs by which the Operational Creditor was forced 
to unload the uncollected goods at heavily marked down price. 

• It is pertinent to mention that before issuance of Demand Notice under Section 8(1) 
of the Code, the Operational Creditor issued a notice against the Corporate Debtor 
for making the payment within 30 days, failing which the Operational Creditor 
threatened to refer the dispute to Arbitral Tribunal. On perusal of the records, it 
appears that there is a pre-existing dispute, but the Operational Creditor withdrew 
the Notice issued by it on the pretext that the corporate debtor would try to settle 
the dispute amicably. After that, the Operational Creditor issued Notice under 
Section 8(1) of the Code and initiated action against the Corporate Debtor under 
Section 9 of the Code. Withdrawal of the said Notice does not mean that the dispute 
ceased to exist. The entire claim of the Operational Creditor is based on the loss 
caused to it on account of not taking delivery of 21,808 LED TVs which were imported 
and shipped on the assurance of the Corporate Debtor. Resultantly, Operational 
creditor suffered a huge loss and had to pay customs charges in addition to the 
normal customs duty and also suffered losses due to clearance of stock of 
uncollected LED TVs at heavily marked down prices. The loss to the Operational 
Creditor is not crystallized. The Adjudicating Authority exercising summary 
jurisdiction cannot determine the claim amount and initiate the CIRP, as per law laid 
down by the Honble Supreme Court in the case of “Mobilox Innovations (P) Ltd. v. 
Kirusa Software (P) Ltd.“. 
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NCLAT held that we set aside the impugned order dated 24.10.2019 passed by the 
Adjudicating Authority and the application filed under Section 9 by the Operational Creditor 
Cloudwalker Streaming Technologies Pvt Ltd., company petition –CP (IB)260/BB/2019 is 
Rejected. The Flipkart India Pvt Ltd (Corporate Debtor) is released from the CIRP. Interim 
Resolution Professional will handover the records and assets of the Corporate Debtor to the 
Promoter immediately, who will manage the Corporate Debtor. The Appeal is allowed with 
the aforesaid observations and directions. The Adjudicating Authority is directed to pass an 
order for payment of CIRP cost. The copy of the order may also be communicated to IBBI 
and Secretary, Ministry of Corporate Affairs for reconsideration of the format of Application 
in Form 5, under sub-rule (1) of Rule 6 of the Application to Adjudicating Authority Rules 
2016. 
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III. PROVIDENT FUND DUES, PENSION FUND DUES AND GRATUITY FUND 

DUES CANNOT BE PART OF SEC. 53 OF THE CODE 
 
1. Provident Fund Dues, Pension Fund Dues and Gratuity Fund Dues cannot be 
part of Sec. 53 of the Code-State Bank of India Vs. Moser Baer Karamchari Union & 
Anr-NCLAT. 

Case Citation: 113(IBC)19/2019 
Brief about the decision 
 
Facts 
On 14.11.2017, pursuant to an application under Section 7 of the Code, the CIRP was initiated 
against the Corporate Debtor, wherein finally on 20.09.2018, the order of liquidation was 
passed by the Adjudicating Authority and the workmen stood discharged under Section 33(7) 
of the Code. According to the Liquidator, he categorically denied the payment of the gratuity 
fund, the provident fund and the pension fund preferentially and included the same for the 
payments under the waterfall mechanism under Section 53 of the Code. 
 
 In January 2019, the Moser Baer Karamchari Union filed CA No. 19(PB)/ 2019 with prayer 
that the directions be issued to the Liquidator to exclude the amount due to them towards 
‘Provident Fund’, ‘Pension Fund’ and Gratuity Trust Fund’ from the waterfall mechanism 
envisaged under Section 53 of the Code and pay them the ‘Provident Fund Dues’, ‘Pension 
Fund Dues’ and ‘Gratuity Fund Dues’ as these will not constitute part of the liquidation 
estate. 
 
NCLT decision 
 
The Adjudicating Authority by impugned order dated 19.03.2019, allowed the CA No. 19(PB)/ 
2019 and held that the ‘Provident Fund Dues’, ‘Pension Fund Dues’ and ‘Gratuity Fund Dues’ 
cannot be part of Section 53 of the Code. The ‘State Bank of India’, a ‘Secured Creditor’, has 
challenged the order in this appeal. 
 
Question before NCLAT 
 
Whether the provident fund, pension fund and gratuity fund come within the meaning of 
assets of the ‘Corporate Debtor’ for distribution under Section 53 of the  Code. 
 
Contentions before NCLAT 
 
Learned counsel appearing on behalf of the Appellant- ‘State Bank of India’ submitted that 
for the purpose of distribution of assets of the ‘Corporate Debtor’ under Section 53 of the 
Code, dues of employees as mentioned in sub-clause (c) of sub-section (1) therein includes 
the contribution of ‘Provident Fund’. It placed reliance on Explanation below Section 53 to 
suggest that the ‘workmen’s dues’ shall have the same meaning as assigned to it in Section 
326 of the Companies Act, 2013. Reliance has been placed on Explanation (iv) below Section 
326 of the Companies Act, 2013, which relates to ‘Overriding Preferential Payments’ and 
Explanation (iv) below Section 326, it is mentioned that all sums due to any workman from 

Index 
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the provident fund, the pension fund, the gratuity fund or any other fund for the welfare of 
the workmen, maintained by the Company is covered by term “workmen’s dues”. Learned 
counsel for the Appellant- ‘State Bank of India’ also relied on Section 327 of the Companies 
Act, 2013 which related to ‘Preferential Payments’ and submitted that the sums due to the 
workman from the provident fund or any other fund for the welfare of the workmen, 
maintained by the Company, be treated as ‘workmen dues’. 
 
Learned counsel appearing on behalf of the ‘Resolution Professional’ submitted that Section 
36 (3) of the Code defines the components of the liquidation estate and also lays down what 
forms the liquidation estate. Sub-section (3) therein is subject to sub-section (4). Sub-
section (4) (a) (iii) specifically excludes from the liquidation estate or all sums due to any 
workman or employee from the provident fund, the pension fund and the gratuity fund. 
Therefore, it is submitted that the workmen have the first charge on the aforesaid funds. 
 
  
 
NCLAT decision 
 

• Section 36 of the Code deals with ‘Liquidation Estate’ for the purpose of liquidation. 
As per sub-section (1) of Section 36, for the purpose of liquidation, the liquidator shall 
form an estate of the assets mentioned in sub-section (3), which will be called the 
liquidation estate in relation to the ‘Corporate Debtor’. From sub-section (4) (a) (iii) of 
Section 36, it is clear that all sums due to any workman or employee from the 
provident fund, the pension fund and the gratuity fund, shall not be included in the 
liquidation estate assets and cannot be used for recovery in the liquidation. From 
sub-section (1) of Section 53, it is clear that the proceeds from the sale of the 
liquidation assets of the ‘Corporate Debtor’, the distribution is to be made in order of 
priority and within such period and in such manner as provided thereunder. 

 
• In terms of sub-section (4) (a) (iii) of Section 36, as all sums due to any workman or 

employees from the provident fund, the pension fund and the gratuity fund, do not 
form part of the liquidation estate/ liquidation assets of the ‘Corporate Debtor’, the 
question of distribution of the provident fund or the pension fund or the gratuity 
fund in order of priority and within such period as prescribed under Section 53(1), 
does not arise. The ‘workmen’s dues’ is mentioned in clause (b) (i) of Section 53(1), 
which are the dues for the period of twenty-four months preceding the liquidation 
commencement date. In view of the aforesaid specific provisions, the Explanation (iii) 
below Section 53, for the purpose of meaning of ‘workmen’s dues’, the Appellant 
cannot derive the meaning as assigned to it in Section 326 of the Companies Act, 
2013, including the Explanation below it. There is  a  difference  between  the  
distribution  of  assets  and preference/ priority of workmen’s dues as mentioned 
under Section 53(1) (b) of the ‘I&B Code’ and Section 326(1) (a) of the Companies Act, 
2013. It has also been noticed that Section 53(1) (b) (i) which relates to distribution of 
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assets, workmen’s dues is confined to a period of twenty-four months preceding the 
liquidation commencement date. 

 
• While applying Section 53 of the Code, Section 326 of the Companies Act, 2013 is 

relevant for the limited purpose of understanding ‘workmen’s dues” which can be 
more than provident fund, pension fund and the gratuity fund kept aside and 
protected under Section 36(4) (iii). On the other hand, the workmen’s dues as 
mentioned in Section 326(1)(a) is not confined to a period like twenty-four months 
preceding the liquidation commencement date and, therefore, the Appellant for the 
purpose of determining the workmen’s dues as mentioned in Section 53(1) (b), cannot 
derive any advantage of Explanation (iv) of Section 326 of the Companies Act, 2013. 
This apart, as the provisions of the Code have overriding effect in case of consistency 
in any other law for the time being enforced, we hold that Section 53(1) (b) read with 
Section 36(4) will have overriding effect on Section 326(1) (a), including the 
Explanation (iv) mentioned below Section 326 of the Companies Act, 2013. 

 
• Once the liquidation estate/ assets of the ‘Corporate Debtor’ under Section 36(1) read 

with Section 36(3), do not include all sum due to any workman and employees from 
the provident fund, the pension fund and the gratuity fund, for the purpose of 
distribution of assets under Section 53, the provident fund, the pension fund and the 
gratuity fund cannot be included. The Adjudicating Authority having come to such 
finding that the aforesaid funds i.e., the provident fund, the pension fund and the 
gratuity fund do not come within the meaning of ‘liquidation estate’ for the purpose 
of distribution of assets under Section 53, we find no ground to interfere with the 
impugned order dated 19th March, 2019. 

 
 
2. In a case, where no fund is created by a company, in violation of the Statutory 
provision of the Payment of Gratuity Act, 1972, then the Liquidator cannot be 
directed to make the payment of gratuity to the employees because the Liquidator 
has no domain to deal with the properties of the Corporate Debtor, which are not 
part of the liquidation estate-Mr Savan Godiwala vs Mr. Apalla Siva Kumar-
NCLAT. 

 
Case Citation: 98(IBC)67/2020 

 
Brief about the decision 
 
Facts: 
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This Appeal emanates from the Order passed by the Adjudicating Authority, whereby the 
Adjudicating Authority had directed the Liquidator to pay the Gratuity to the employees, and 
further observed that the Liquidator could not avoid the liability to pay Gratuity to the 
employees on the ground that the Corporate Debtor didn’t have separate funds for payment 
of gratuity. The Adjudicating Authority further directed the Liquidator to provide sufficient 
provision for payment of Gratuity, according to the eligibility of the employees. By the 
impugned order, the Adjudicating Authority has rejected the contention of the Liquidator 
that payment of Gratuity cannot be treated as part of Liquidation Estate. 
 
The Applicant contended  that  as  per  the  requirement  of  the payment of Gratuity Act, 
1972 and Section 36(4)(a)(iii) of the Code, the charge will remain in force, against the assets of 
the Corporate Debtor‘, until the gratuity dues have been paid off, before making any 
payment, to any entity falling under waterfall mechanism, devised under Section 53 of the 
Code. The I&B Code gives statutory priority to the amount payable to the employees on 
account of gratuity, over other debts of the Corporate Debtor‘. 
 
NCLAT held: 
 
It is the settled position of law, that the provident fund, the pension fund and the gratuity 
fund, do not come within the purview of liquidation estate for the purpose of distribution of 
assets under Section 53 of the Code.  Based on this, the only inference which can be drawn 
is that Pension Fund,  Gratuity  Fund  and  Provident  Fund  can‘t  be  utilised,  attached  or 
distributed by the liquidator, to satisfy the claim of other creditors. Sec 36(2) of the Code 
2016 provides that the Liquidator shall hold the Liquidation Estate in fiduciary for the benefit 
of all the Creditors. The Liquidator has no domain to deal with any other property of the 
corporate debtor, which is not the part of the Liquidation Estate. In a case, where no fund is 
created by a company, in violation of the Statutory provision of the Sec 4 of the Payment of 
Gratuity Act, 1972, then in that situation also, the Liquidator cannot be directed to make the 
payment of gratuity to the employees because the Liquidator has no domain to deal with the 
properties of the Corporate Debtor, which are not part of the liquidation estate. 
 
NCLAT further held that in present case, we are not concerned with determination about 
the entitlement of Gratuity by the employees of the Corporate Debtor. Payment of Gratuity 
to employees depends on their entitlement of Gratuity, subject to the fulfilment of the 
conditions laid down under the payment of Gratuity Act, 1972 and also on the availability of 
the fund in this regard. Based on the judgment of this Appellate Tribunal in case of the State 
Bank of India Vs. Moser Baer Karamchari Union and Another, it is clear that in terms of sub-
Section (4)(a)(iii) of Section 36 all sums due to any workman or employees from the 
Provident Fund, Pension Fund and the Gratuity Fund, do not form part of the liquidation 
estate/liquidation assets of the Corporate Debtor. Therefore, the question of distribution of 
Provident Fund or the Pension Fund or the Gratuity Fund in order to priority, and within 
such period as prescribed under Section 53(1), does not arise. It is further held in the above 
case that 53(1)(b)(i) of the Code, regarding distribution of assets, relating to workmen‘s dues 
is confined to a period of 24 months, preceding the liquidation commencement date. This 
question has already been decided that Gratuity Fund does not form the part of the 
liquidation asset. Therefore, the question of distribution of the Gratuity Fund in order of 
priority, provided under Section 53(1) of the Code does not arise. However, the Adjudicating 
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Authority has given direction to the Liquidator that, the Liquidator cannot avoid the liability 
to pay Gratuity to the employees, on the ground, that Corporate Debtor‘ did not maintain 
separate funds, even if, there is no fund maintained, the Liquidator has to provide sufficient 
provision for payment of Gratuity to the Applicants according to their eligibility. 
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IV. REVERSE CIRP 
 

 
A Reverse CIRP can be followed in the cases of real estate infrastructure 
companies in the interest of the allottees & survival of the real estate companies & 
to ensure completion of projects-Flat Buyers Association Winter Hills – 77, 
Gurgaon Vs. Umang Realtech Pvt. Ltd through IRP & Ors. – NCLAT. 

 
Case Citation: 138(IBC)103/2020 

Brief about the decision 
 
Facts of the case 
This is a peculiar case in which the Flat Buyers Association of Winter Hills -77, Gurgaon and 
now the original applicants Mrs. Rachna Singh and Mr. Ajay Singh (Allottees) though want 
CIRP for resolution but do not want approval of any plan of a third party (Resolution 
Applicant). Rachna Singh and Mr. Ajay Singh (Allottees) – Financial Creditors moved 
application u/s 7 of the Code for initiation of CIRP of M/s Umang Realtech Pvt. Ltd. 
(Corporate Debtor), a real estate company constructing flats/ apartments for allottees. The 
Adjudicating Authority by impugned order dated 20.08.2019 admitted the application. As per 
the Code, after initiation of the CIRP it is duty of the IRP/ RP to keep the company a going 
concern. In the case of a real estate infrastructure company to keep the company going 
concern, the flats/ apartments are to be completed. 
 
One of the Promoter – Uppal Housing Pvt. Ltd./ Intervenor agreed to remain outside the 
CIRP but intended to play role of a Lender (Financial Creditor) to ensure that the CIRP 
reaches success and the allottees take possession of their flats/apartments during the CIRP 
without any third party intervention. The Flat Buyers Association of Winter Hill – 77 Gurgaon 
also accepted the aforesaid proposal. It is informed that JM Financial Credit Solutions Ltd 
one of the financial institution has also agreed to cooperate in terms of agreement with the 
condition that they will get 30% of the amount paid by the allottees at the time of the 
registration of the flat/apartment.  Uppal Housing Pvt. Ltd. invested certain amount as an 
outsider Financial Creditor and as Promoter cooperating with the Interim Resolution 
Professional, having expertee of real estate project. The other development is that Rachna 
Singh and Ajay Singh (Allottees), who moved application under Section 7 of the Code, joined 
hands with the Appellant – Flat Buyers Association Winter Hill -77, Gurgaon and became its 
members. During the last few months the CIRP has progressed and a number of allottees 
including Rachna Singh and Ajay Singh have already taken possession of their respective flats 
and sale deed(s) have been registered in their favour. 
 
  
 
Decision of the Appellate Tribunal(NCLAT) 
1. CIRP against a real estate company is limited to a project as per approved plan by the 
Competent Authority and not other projects which are separate at other places for which 
separate plans approved: 
 

Index 
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In CIRP  against  a  real  estate,  if allottees (Financial Creditors) or Financial 
Institutions/Banks (Other Financial Creditors) or Operational Creditors of one project 
initiated CIRP against the Corporate Debtor (real estate company), it is confined to the 
particular project, it cannot affect any other project(s) of the same real estate company 
(Corporate Debtor) in other places where separate plan(s) are approved by different 
authorities, land and its owner may be different and mainly the allottees (financial creditors), 
financial institutions (financial creditors, operational creditors are different for such 
separate project. Therefore, all the asset of the company (Corporate Debtor) are not to be 
maximized. The asset of the company (Corporate Debtor – real estate) of that particular 
project is to be maximized for balancing the creditors such as allottees, financial institutions 
and operational creditors of that particular project. CIRP should be project basis, as per 
approved plan by the Competent Authority. Any other allottees (financial creditors) or 
financial institutions/ banks (other financial creditors) or operational creditors of other 
project cannot file a claim before the IRP of other project and such claim cannot be 
entertained. 
 
NCLAT held that CIRP against a real estate company (Corporate Debtor) is limited to a 
project as per approved plan by the Competent Authority and not other projects which 
are separate at other places for which separate plans approved. For example – in this case 
the Winter Hill – 77 Gurgaon Project of the ‘Corporate Debtor’ has been place of Corporate 
Insolvency Resolution Process. If the same real estate company (Corporate Debtor herein) 
has any other project in another town such as Delhi or Kerala or Mumbai, they cannot be 
clubbed together nor the asset of the Corporate Debtor (Company) for such other projects 
can be maximised. 
 
  
 
 
2. a Secured Creditor cannot be provided with the flat/apartment by preference over the 
allottees for whom the project has been approved: 
 
A  Secured Creditor such as financial institutions/banks, cannot be provided with the asset 
(flat/apartment) by preference over the allottees (Unsecured Financial Creditors) for whom 
the project has been approved. Their claims are to be satisfied by providing the 
flat/apartment. While satisfying the allottees, one or other allottee may agree to opt for 
another flat/apartment or one tower or other tower if not allotted to any other. In such case 
their agreements can be modified by the Interim Resolution Professional/ Resolution 
Professional with the counter signature of the Promoter and the allottees, so that the 
allottees (financial creditors), who are on rent or paying interest to banks may like to get 
earlier possession and are relieved from paying rent or interest to banks. 
 
Basis of above decision as under: 
 

• The allottees (Homebuyers) come  within  the  meaning  of  Financial Creditors. They 
do not have any expertise to assess viability or feasibility of a Corporate Debtor. They 
don’t have commercial wisdom like Financial Institutions/ Banks/ NBFCs. However, 
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these allottees have been provided with voting rights for approval of the plan. Many 
of such cases came to our notice where the allottees are the sole Financial Creditors. 
However, it is not made clear as to how they can assess the viability and feasibility of 
the Resolution Plan or commercial aspect/ functioning of the Corporate Debtor in 
terms of the decision of the Hon’ble Supreme Court in “Innoventive Industries 
Limited v. ICICI Bank and Anr.” followed by “Swiss Ribbons Pvt. Ltd. & Anr. V. Union of 
India & Ors.” and “Committee of Creditors of Essar Steel India Limited v. Satish 
Kumar Gupta & Ors.”. In terms of the Code and the decisions of the Hon’ble Supreme 
Court, the Resolution Plan must maximise the assets of the Corporate Debtor and 
balance the stakeholders (secured and unsecured creditors- Financial Creditors/ 
Operational Creditors). 

• The Infrastructure which is constructed for the allottees by Corporate Debtor 
(Infrastructure Company) is an asset of the Corporate Debtor. The assets of the 
Corporate Debtor as per the Code cannot be distributed, which are secured for 
Secured Creditors. On the contrary, allottees (Homebuyers) who are Unsecured 
Creditors, the assets of the Corporate Debtor which is the Infrastructure, is to be 
transferred in their favour (‘Unsecured Creditors’) and not to the Secured Creditors 
such as Financial Institutions/ Banks/ NBFCs. 

• Normally, the Banks/ Financial Institutions/ NBFCs also would not like to take the 
flats/ apartments in lieu of the money disbursed by them. On the other hand, the 
unsecured creditors have a right over the assets of the Corporate Debtor i.e. flats/ 
apartment, assets of the Company. 

• In most cases, the Committee of Creditors take haircut. The Resolution Applicants 
satisfy them most of the time with lesser amount than the amount as determined. In 
the case of allottees (Financial Creditors), there cannot be a haircut of assets/ flats/ 
apartment. 

  
 
3. Reverse Corporate Insolvency Resolution Process: 
 
It is very difficult to follow the process as in normal course is followed in a Corporate 
Insolvency Resolution Process, a ‘Reverse Corporate Insolvency Resolution Process’ can be 
followed in the cases of real estate infrastructure companies in the interest of the allottees 
and survival of the real estate companies and to ensure completion of projects which 
provides employment to large number of unorganized workmen. 
 
What is Reverse CIRP: 
 
In author view, in one line, it allowed the promoters of the group to act as lenders and co-
operate with the IRP/RP to ensure that the project is completed in a timely manner. In the 
normal course of proceedings under the Code, the CIRP would involve the imposition of 
moratorium, the verification of claims of creditors, formation of Committee of 
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Creditors(CoC) and the approval or rejection of the proposed resolution plan by the CoC. If 
this resolution place is approved by the CoC, it becomes binding on the corporate debtor 
and its employees, members, creditors, guarantors and other stakeholders involved in the 
resolution plan. If rejected, the company will be liquidated. The reverse CIRP proposed by 
the NCLAT in this case for real estate developers would imply that the project of the 
corporate debtor does not stop, but continues so that the Homebuyers can get home and 
the resolution professional can maintain the company as a going concern. In this manner, 
the projects can be completed within a given time period, in the interest of the allottees and 
survival of the real estate companies and to ensure completion of projects which provides 
employment to large number of unorganized workmen. 
 
  
 
Directions for Reverse CIRP: 
 

• There may be some allottees who may ask for refund. But that prayer cannot be 
allowed by  the  Adjudicating  Authority or by this Appellate Tribunal in view of the 
decision of the Hon’ble Supreme court in “Pioneer Urban Land and Infrastructure 
Limited & Anr. Union of India & Ors. NCLAT held that after offering allotment it is 
open to an allottee to request the IRP/Promoter, whoever is in-charge, to find out a 
third party to purchase said flat/apartment and get the money back. After 
completion of the flats/project or during the completion of the project. It is also open 
to an allottee to reach agreement with the Promoter (not Corporate Debtor) for 
refund of amount. 

• The Uppal Housing Pvt. Ltd. – Intervenor (One of the Promoter) is directed to 
cooperate with the IRP and disburse amount (apart from the amount already 
disbursed) from outside as Lender (financial creditor) not as Promoter to ensure that 
the project is completed with the time frame given by it. 

• The flats/apartments should be completed in all aspect by 30th June, 2020. All 
internal fit outs for electricity, water connection should be completed by 30th July, 
2020. 

• All these processes should be completed by 30th August, 2020. If it completed, the 
CIRP be closed after intimating it to the Adjudicating Authority. The resolution cost 
including fee of the IRP will be borne by the Promoter. Only after getting the 
certificate of completion from the IRP/RP and approval of the Adjudicating Authority 
unsold flats/ apartments etc. be handed over to the Promoter/ Uppal Housing Pvt. 
Ltd. 

• It is made clear that even during the CIRP, the IRP can also sell the unsold 
flats/apartments, by way of a Tripartite Agreement between the Purchaser, IRP/RP 
and Promoter (Uppal Housing Pvt. Ltd.). The proceeds as may be generated from such 
sale should be utilized for completion of the project and payment to Financial 
Institutions/Banks and Operational Creditors. Once the project is completed, the IRP 
will mover application before the Adjudicating Authority with the report of 
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completion and ask for disposal of application under Section 7, Rachna Singh and Ajay 
Singh (Allotees – Financial Creditors) having already occupied their flats. 

• If the Promoter fail to comply with the undertaking and fails to invest as financial 
creditor or do not cooperate with the IRP/RP, the Adjudicating Authority will 
complete the CIRP. 
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V. PREFERENTIAL TRANSACTIONS [SEC. 43] 
 

The definition of preferential transactions as per Sec. 43 of the Code refers to an 
opinion of a Liquidator or a Resolution Professional that was reached during the 
Resolution stage.-K.L.Jute Products Private Limited Vs. Tirupti Jute Industries 
Ltd. – NCLAT. 

 
Case Citation: 141(IBC)106/2020 

Brief about the decision 
 
Facts 
The Appellant being dissatisfied with the impugned order dated 13.02.2019 passed by the 
Adjudicating Authority has preferred the instant appeal before this Tribunal. The Learned 
counsel for the Appellant/Resolution Applicant submits that the 4th Respondent/Small 
Industries Development Bank of India, (‘an unsecured Financial Creditor having 22.40% 
voting share in the Committee of Creditor formed later’) projected an Application under 
Section 7 of the Code against the 1st Respondent – (‘Tirupati Jute Industries Ltd – a closely 
held public limited Company’) to initiate CIRP against the Corporate Debtor, in respect of a 
default of Rs. 7,18,21,128/- which was admitted by the Adjudicating Authority on 12.01.2018. 
 
The Learned Counsel for the Appellant contends that the 5th Respondent/Federal Bank Ltd 
had earlier declared the 1st Respondent/Corporate Debtor’s ‘Non-performing Asset’ on 
31.10.2015, and in fact a notice under Section 13(2) of the SARFAESI Act was issued by the 5th 
Respondent addressed to the 1st Respondent/Corporate Debtor on 01.04.2016 and that the 
1st Respondent/Corporate Debtor was directed not to deal with secured assets without 
prior permission of 5th Respondent/ Federal Bank. It is represented on behalf of the 
Appellant that the 5th Respondent/Corporate Debtor had executed an unregistered lease 
deed dated 01.08.2016 in respect of the ‘Immovable Fixed Assets’ (including plant and 
machinery embedded to the earth) with the 2nd Respondent – ‘Daaksh Jute LLP 
(‘incorporated only on 28.07.2016) by the relatives of the ‘Directors’ of the 1st Respondent 
only after the issuance of notice U/s 13(2) of ‘SARFAESI’ Act for a period of 9(nine) years.  
 
The Learned counsel for the Appellant comes out with the plea that the CoC had approved 
the ‘Resolution Plan’ submitted by the Appellant/Resolution Applicant (which required 
cancellation of unregistered Lease Agreement dated 01.08.2016 as part of its plan) with 
97.20% vote share and in January, 2019 an Application C.A No. 36/KB/2019 filed by the 
‘Resolution Professional’ before the ‘Adjudicating Authority’ seeking cancellation of 
unregistered Lease Agreement dated 01.08.2016, executed between the 1st 
Respondent/Corporate Debtor and the 2nd Respondent. The Learned counsel for the 
Appellant contends that the Lease Agreement dated 01.08.2016 executed by the 1st 
Respondent/Corporate Debtor after the issuance of notice under Section 13(2) of the 
‘SARFAESI Act’ against the 1st Respondent/Corporate Debtor is not void ab initio. Further, 
the ‘Adjudicating Authority’ had failed to consider the relevant period for a preferential 
transaction as ‘one year’ as opposed to ‘two years’ prescribed under Section 46 of the Code. 
 
Question before NCLAT 

Index 
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(i) Whether at the stage of Liquidation, the question of preferential transactions under Section 
43 of Code can be decided by an Adjudicating Authority? and 
 
(ii) Whether the Liquidator has jurisdiction to decide such issued? 
 
NCLAT decision 
 

• It must be borne in mind that a Resolution Plan submitted by the Resolution 
Professional must satisfy the ingredients mentioned under Section 30(2) of the Code. 
It is pertinent to point out that a ‘Resolution Plan’ is not a Recovery/ 
Sale/Liquidation/ auction. A Resolution Plan is to be perused by a Resolution 
Professional with utmost care and caution and if the said plan when approved by the 
Committee of Creditors on being placed before an Adjudicating Authority the said 
Authority is to apply its mind before giving a green signal or even rejecting the same. 

• Insofar as the ‘Preferential transactions’ and ‘relevant time’ that as per Section 43 of 
the Code, it is to be pointed out that this provision can be pressed into service by a 
Resolution Professional or a Liquidator before an Adjudicating Authority under 
section 44 of the Code and that the said Authority is to pass an appropriate order, as 
he deems fit and proper. The aim of Section 43 of the Code is to protect the body of 
interest over whom an undue preference was given in favour of other creditors and 
transactions can be called as a preferential ones entered into by a Corporate Debtor, 
wherein a Corporate Debtor gave undue preference at a relevant time to any person. 
The transfer of property or any interest of property ought to be of a Corporate 
Debtor and such transfer was made with a view to give undue preference to the 
Transferee. In a case of Fraudulent Preference the dominant motive of a Debtor in 
effecting transfer to a certain creditor or other is to be seen by an ‘Adjudicating 
Authority’. 

• In this connection, it may not be out of place for this Tribunal to make a significant 
mention that the definition of ‘preferential transactions’ as per Section 43 of the Code 
refers to an opinion of a ‘Liquidator’ or a ‘Resolution Professional’, that was reached 
during the ‘Resolution stage’. An action under Section 43 of the Code can lie only 
when the ‘Liquidator’ or ‘Resolution Professional’ arrived an opinion that an ‘undue 
preference’ was given to a particular ‘Creditor’ or ‘Guarantor’ or ‘Surety’ with a view 
to place a beneficiary in a profitable pedestal in regard to other creditors position in 
regard to other ‘Creditors’ when the Corporate Debtor entered into transaction with 
any individual. Section 43 of the Code speaks of ‘avoidance of preference’ given by a 
Corporate Debtor in the run up to ‘Insolvency’. Section 43 (2) of Code mentions the 
circumstances when a Transactions entered into by a Corporate Debtor shall be 
treated as a deemed preference on a fiction of Law. The ‘Term’, ‘Transfer’ includes 
‘sale’, ‘Relinquishment’, ‘Exchange’, and an Adjudicating Authority under Section 49 of 
the Code can restore a status quo ante in a given matter by protecting a person’s 
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interest. Section 49 of the Code prescribes no time limit for securing an order in 
respect of a transaction entered into which were meant for defrauding the ‘creditors’. 

• Section 53 of the Code will come into operative play, if the transfer of property by a 
Corporate Debtor affects the priority order of a ‘Creditor’ or a ‘Surety’ or ‘Guarantor’ 
and place him at a higher altitude, owing to the change in ‘Priority order’ 

• Coming to the aspect of ‘Civil Court’s Jurisdiction’ being barred, it is to be pointed out 
that Section 63 of the Code bars the jurisdiction of ‘Civil Court’ or an Authority to 
entertain any suit or proceedings in respect of any matter over which the ‘NCLT’ or 
‘NCLAT’ has necessary jurisdiction under the Code. A cumulative reading of Section 
63 of the Code and section 430 of the Companies Act, 2013 makes it clear that the 
‘NCLT’ or ‘NCLAT’ have sole jurisdiction to determine all issues pertaining to the 
Code. Also, Section 64(2) Code speaks ‘no order’ injunction can be granted by any 
Court, Tribunal or Authorities in respect of any action taken or to be pursuant to the 
power of confer of NCLT as well as NCLAT under this Code. An injunction to stay the 
proceedings before the ‘National Company Law Tribunal’ cannot be issued by a ‘Civil 
Court’ as per decision Jotun India Pvt. Ltd Vs. PSL Limited. 

• If an Adjudicating Authority is dissatisfied with a ‘Resolution Professional’, he may 
appoint another ‘Resolution Professional’ as a ‘Liquidator’. Needless, to make an 
emphasis that it is the duty of Corporate Debtor to cooperate with a Liquidator. 
Section 35 of the Code, confers powers and duties of a Liquidator to ensure an 
orderly completion of the ‘Liquidation Proceedings’. Even an Adjudicating Authority 
may assign certain duties, to be discharged by him. Undoubtedly a ‘Liquidator’ is to 
act under the supervision of an ‘Adjudicating Authority’. A Liquidator is to establish a 
‘connivance’ between a ‘Company’ and the ‘Transferee’ as per decision Monark 
Enterprises V. Kishan Tulpule & Ors. reported in 1991 Company L.J. 288(Bom). 

• It is well settled that the Resolution Professional is required to examine and confirm 
the Resolution Plan subject to the same being in conformity with the ingredient of 
Section 30(2) of the Code. A Resolution Professional can submit his ex facie opinion to 
the ‘Committee of Creditors’ that the law was or was not violated. It is true that the 
Section 30(2)(e) of the Code does not authorise the Resolution Professional to 
determine whether the Resolution Plan does or does not violate the relevant 
provisions of Law. In reality,  ascribing  conditions  in  the  ‘Resolution  Plan’  by  the 
Appellant/Resolution Applicant is an unacceptable one, in the considered opinion of 
this Tribunal. Therefore, the Adjudicating Authority in the impugned order came to 
the right conclusion that the plan of the Resolution Applicant/Appellant was in 
negation of Law. 

In regard to the issues framed by this Tribunal on 30.08.2019, (i) Whether at the stage of 
Liquidation, the question of preferential transactions under Section 43 of Code can be 
decided by an Adjudicating Authority? and (ii) Whether the Liquidator has jurisdiction to 
decide such issued?, this Tribunal is of the considered opinion that Section 43 of the Code 
can be invoked during the pendency of Resolution Process or Liquidation proceedings, if 
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there are genuine, reasonable grievances relating to ‘preferential transactions’ at a relevant 
time and in fact a Liquidator by filing an ‘Application’ can seek one or other order from the 
Adjudicating Authority as per tenor and spirit of Section 44 of the Code. Section 35 of the 
Code showers ‘powers and duties’ of a Liquidator’ and that he must act under the 
supervision of an Adjudicating Authority. Section 35 of the Code is like Section 290 of the 
Companies Act, 2013 a Transfer must be made by a ‘Debtor’ in lieu of an operational ‘Debt’ or 
an antecedent financial ‘Debt’ or other liabilities saddled on him. As per Section 35(b) of the 
Code, a ‘Liquidator’ is to take into his custody or control all assets, property, effects and 
actionable claims of the Corporate Debtor. Section 35(L) of the Code enjoins upon the 
‘Liquidator’ to investigate the Financial affairs of the ‘Corporate Debtor’ to determine 
undervalued or preferential transactions. One cannot remain oblivious that a ‘Liquidator’ 
keeps the ‘Liquidation Assets’ in fiduciary capacity for the benefit of the all creditors. 
 
Therefore, it can be safely and securely concluded that section 43 of the Code can be 
invoked during the pendency of ‘Resolution Process’ by a ‘Resolution Professional’ or 
‘Liquidator’ for seeking necessary relief pertaining to a preferential transaction by filing an 
Application and that the Adjudicating Authority can pass orders under Section 44 of the 
Code. 
 
Further a Liquidator as per Section 35 of the Code, a Liquidator has jurisdiction to 
investigate the financial affairs of the Corporate Debtor to determine undervalued or 
‘preferential transactions’ subject to the supervisory jurisdiction of an Adjudicating Authority 
and these issues also answered As regards the ingredients of Section 240A of the Code it is 
to be pointed out that a Financial Creditor or an Operational Creditor of MSME may take it 
to Insolvency Proceedings before an ‘Adjudicating Authority’. But the fact of the matter is 
that the MSME may not be pushed into liquidation thereby affecting the employees and 
workers of MSME and therefore, Section 240A (2) of the Code specifies that the Central 
Government may, in public interest by notification direct that any of the provisions of the 
IBC shall not apply to Micro, Small and Medium Enterprises or apply to them with such 
modifications as may be mentioned. 
 
The learned Adjudicating Authority in the impugned order had not entered into the aspect of 
whether 8th and 9th Respondent are related to 1st Respondent/ corporate Debtor or 
otherwise or whether the ingredient of section 29A of the Code applies or not because of the 
fact the said authority thought it fit that these aspects are irrelevant and while rejecting the 
plan ordered the liquidation of the 1st Respondent. The Adjudicating Authority in the 
impugned order, had also disposed of the Applications filed by the respective parties to the 
proceedings. 
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VI. PERIOD OF LIMITATION UNDER IBC [SEC. 238A OF THE CODE] 
 
1. Whether the order of Decree passed by the Debts Recovery Tribunal can be 
taken into consideration to hold that application u/s 7 of the Code is within period 
of three years as prescribed under Article 137 of Limitation Act, 1963? -Sh G 
Eswara Rao vs Stressed Assets Stabilisation Fund – NCLAT. 

 
Case Citation: 87(IBC)57/2020 

Brief about the decision 
 
Facts of the Case 
Pursuant to the Application under Section 7 of the Code, filed by Stressed Assets 
Stabilisation Fund, the Adjudicating Authority by impugned order dated 01.10.2019 initiated 
CIRP against Saritha Synthetics and Industries Ltd. (Corporate Debtor). The Appellant Mr. G 
Eswara Rao, Shareholder, Director challenged the order on the ground that Application 
under Section 7 of the Code was barred by limitation. 
 
Decision of NCLT 
 
The Adjudicating Authority taking into consideration that the Debts Recovery Tribunal-I, 
Hyderabad (DRT) by order dated  17.08.2018 allowed the application of recovery of debt with 
pendent lite and future interest at the rate of 12% per annum, held that the application is not 
barred by limitation. NCLT counted the three years’ period from the date of default/ the 
date on which the Decree was passed by the Debts Recovery Tribunal, i.e. 17.08.2018. 
 
The question arises for consideration is whether the order of Decree passed by the Debts 
Recovery Tribunal-I, Hyderabad on 17.08.2018 can be taken into consideration to hold that 
application under Section 7 of the Code is within period of three years as prescribed under 
Article 137 of Limitation Act, 1963? 
 
NCLAT decision 
 
NCLAT set aside the order of NCLT and has held that in the present case, the Corporate 
Debtor defaulted to pay prior to 2004, due to which O.A. No.193 of 2004 was filed by 
Respondent (Financial Creditor). A Decree passed by the Debts Recovery Tribunal or any suit 
cannot shift forward the date of default. On the other hand, the judgment and Decree passed 
by Debts Recovery Tribunal on 17.08.2018, only suggests that debt become due and payable. 
It does not shifting forward the date of default as Decree has to be executed within a 
specified period.  It is not  that  after  passing  of  judgment  or  Decree,  the  default  takes  
place immediately, as recovery is permissible, all the debts in terms of judgment and Decree 
dated 17.08.2018 with pendent lite and future interest at the rate of 12% per annum could 
have been executed only through an execution case. As noticed above, in absence of any 
acknowledgement under Section 18 of the Limitation Act, 1963, the date of default/ NPA was 
prior to 2004 and does not shift forward, therefore, the period of limitation for moving 
application under Section 7 of the Code was for three years, if counted, to be completed in 
the year 2007. As date of passing of Decree is not the date of default, NCLAT has held that 

Index 
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the application under Section 7 of the I&B Code was barred by limitation, though the claim 
may not be barred. 
 
 
2. If Corporate Debtor has written the letter for due debt, the period of limitation 
stands shifted to the date on which the Corporate Debtor agreed to pay-Anubhav 
Anilkumar Agarwal vs Bank of India – NCLAT. 

 
Case Citation: 91(IBC)60/2020 

 
Brief about the decision 
Bank of India moved an Application under Section 7 of the ICode, pursuant to which, by 
impugned order dated 26th  November, 2019 the Adjudicating Authority (NCLT), Mumbai 
Bench initiated CIRP against RNA Corp. Pvt. Ltd. (Corporate Debtor), who was the 
Guarantor. The Appellant has challenged the impugned order on main ground that the 
Application under Section 7 of the Code was barred by limitation.  In the present case, the 
Corporate Debtor by its letter dated 18.03.2016/20.03.2019 has specifically stated that it will 
make an effort in reducing their outstanding dues and raise other funding to save their Bank 
account from getting NPA. The last three paragraphs of the aforesaid letter show that to 
save the Bank Account from getting NPA and citing the good reputation and goodwill, the 
‘Corporate Debtor’ agreed to pay the amount and acknowledged the dues. 
 
In view of the letter dated 18th March, 2016 written to the Bank, NCLAT has held that the 
period of limitation stands shifted to the date on which the Corporate Debtor agreed to pay 
and thus,  held that the Application under Section 7 of the Code was not barred by limitation. 
 
 
3. Excluded time period of CIRP due to delayed in communicating the order of the 
Adjudicating Authority to the IRP as well as to the Corporate Debtor by the office 
of the Adjudicating Authority -Ashish Chaturvedi vs. Inox Leisure Ltd. – NCLAT. 

 
Case Citation: 94(IBC)63/2020 

Brief about the decision 
The IRP has received an email from the Operational Creditor whereby he was informed that 
he was appointed as IRP by order dated 05.12.2018 and that the Operational Creditor further 
informed him that they wanted to revive the Insolvency Proceedings against the Corporate 
Debtor and required his willingness and eligibility to act as IRP, and that he confirmed his 
eligibility and willingness to act as IRP and required the Operational Creditor to deposit a 
sum of Rs. 2,00,000/- as per direction of the Tribunal and furnished a declaration regarding 
his eligibility. On receipt of the email dated 12.11.2019, the Operational Creditor had informed 
the 2nd Respondent/Applicant that even though it was ready to deposit the amount, 
because of delay, a fresh order from the Adjudicating Authority was required, and hence, the 
2nd Respondent/Applicant had filed an Application seeking fresh direction for the 
commencement of CIRP and certain order in permitting him to commence functioning as 
IRP in the present mandate and further that a mandate of 180 days for concluding CIRP may 
be granted. NCLT passed order dated 10.12.2019 excluding the time and held that the period 
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of 370 days is hereby excluded from the maximum period of CIR Process by extending 180 
days with effect from the date of passing of this order with the direction to the Operational 
Creditor to deposit of Rs. 2.50 lakhs with the IRP within a week’s time.  
 
The Appellant (Ex-Director of the A to Z Barter Pvt. Ltd ) has filed the instant Company 
Appeal being aggrieved against the above order dated 10.12.2019 passed by the Adjudicating 
Authority 
 
NCLAT held that a glance of the impugned order dated 10.12.2019 indicates that the order of 
the Adjudicating Authority dated 05.12.2018 was not communicated to the IRP as well as to 
the Corporate Debtor by the office of the Adjudicating Authority (NCLT III New Delhi), due 
to inadvertence. In this connection, this Tribunal relatively pointed out that ‘Maxim’, ‘Actus’, 
‘Curiae’, ‘Neminem’, ‘Gravabit’ i.e. Act of the Court shall harm no Home-Sapien. Owing to an 
inadvertent omission on the part of the ‘Registry’ of the ‘Adjudicating Authority’, the order 
dated 05.01.2018 of the said Authority was not communicated to the ‘IRP’ as well as to the 
Corporate Debtor. In this backdrop the ‘Adjudicating Authority’ (NCLT, New Delhi Bench –
III) had rightly allowed the Application filed by the 2nd Respondent by passing the impugned 
order dated 10.12.2019, which is free from any legal infirmities. 
 
 
4. Retention Money is an Operational Debt & period of limitation start on 
completion of the Defect Liability Period-Aashish Mohan Gupta vs Hind Inn and 
Hotels Ltd. – NCLAT. 

 
Case Citation: 103(IBC)72/2020 

Brief about the decision 
 
Facts of the case: 
The Operational Creditorwas awarded a work on 19.11.2011 by the Corporate Debtor for civil 
work of construction. The Corporate Debtor, in terms of Work Order, 5% of the amount of 
every Running Bill was retained as Retention Money which was to be released after 
completion of Defects Liability Period of one year from the date of award of Completion 
Certificate and issue of Defect Liability Certificate to be issued by the Corporate Debtor to 
the Operational Creditor. The claim of the Operational Creditor herein is that the Corporate 
Debtor retained the Retention Money and had not paid the same even after Defects Liability 
Period i.e., one-year period commenced from 31.03.2014 till 01.04.2015. Failing to pay the said 
amount, Operational Creditor issued a Demand Notice dated 01.03.2018 to the Corporate 
Debtor demanding Rs. 24,75,085/- along with 18% interest per annum. The stand of the 
Operational Creditor is that the Corporate Debtor have not raised any dispute in the reply. 
The Corporate Debtor took a stand that the bill and Demand Notice is barred by principles 
of delay and latches and stated that the claim is stale beyond limitation as per Limitation Act. 
Failing to pay the amounts, even after issuance of Demand Notice, the Operational Creditor 
filed Application before the Adjudicating Authority claiming an amount of Rs. 24,74,085/-. In 
Part-4, it is stated that the right to recover Retention Money first accrued to the Operational 
Creditor on 01.04.2015. The Adjudicating Authority having considered all aspects in the 
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Application, admitted the Application and initiated CIRP including declaration of 
Moratorium. 
 
Main grounds of the appeal: 
 

i) That the Retention Money does not fall within the definition of Operational Debt as 
defined in Section 5(21) of IBC). 
 
ii) The Operational Creditor does not fall within the definition of Operation Creditor 
as defined in Section 5(2) of IBC. 
 
iii) The default accrued on 01.04.2013 whereas the Application was filed before the 
Adjudicating Authority i.e., beyond three years and hence the claim is time barred. 

 
NCLAT held: 
 
The Operational Creditor had awarded the work and the retention money cannot be treated 
as separate money. The retention money is a part of main bill which was retained by the 
Corporate Debtor as per the terms of the Work Order and the same shall be released after 
completion of the work and issuance of the Completion Certificate. Further the Defect 
Liability Period completed on 01.04.2015 and thereafter the Operational Creditor had 
requested the Corporate Debtor to release money. We are of the view that it is not barred by 
limitation. Learned Adjudicating Authority rightly observed and held that the debt fell due 
from 27.07.2015 when the mail was sent by Ginjar Hotel of the Corporate Debtor stating that 
the Operational Creditor had attended to all the concerns and rectified the same. The other 
submission of the learned Counsel for the Appellant that debt does not fall within the 
definition of Section 5(21) of IBC is concerned, the Operational Creditor had rendered 
services and there is no dispute with regard to the said services and we cannot accept that 
the said claims will not fall under the definition of Operational Debt. For the Beneficial 
reference Section 5(21) of IBC is reproduced. We are of the view that the Corporate Debtor is 
due and payable retention money which is part of the main Bill thereby the Operational 
Creditor is well within the definition of Section 5(20) IBC. 
 
 
 
5. Section 61(2) of the Code will override Section 5 of the Limitation Act-Radhika 
Mehra Vs. Vaayu Infrastructure LLP & Ors. – NCLAT. 

 
Case Citation: 105(IBC)74/2020 

Brief about the decision 
 
The Appeal has been preferred with the Petition for exclusion the period under Section 14 of 
the Limitation Act, 1963. NCLAT held that Section 14 of the Limitation Act relates to 
exclusion of time of proceeding bona fide in court without jurisdiction, but it relates to 
period of limitation for any suit the time during which the plaintiff had been prosecuting 
with due diligence another civil proceeding. The other provision of Section 14 of the 
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Limitation Act cannot be made applicable in this Appeal preferred under Section 61 of the 
Code. If apply the provision of Section 5 of the Limitation Act, the Appellate Tribunal has the 
power to admit an Appeal after the prescribed period, if the Appellant satisfies this Appellate 
Tribunal that he had sufficient cause for not preferring the Appeal within such period. 
Section 238 of the Code makes it clear that the provision of the Code will override other 
laws. Therefore, NCLAT held that Section 61(2) will override Section 5 of the Limitation Act. 
 
 
 
6. If a Corporate Debtor writes to the Creditor requesting him to send his claim 
for verification and payment, it amounts to an acknowledgment. But if the 
Corporate Debtor merely says, without admitting liability, it would like to examine 
the claim or the accounts, it may not amount to acknowledgment-Saurav 
Mukherjee vs. Oriental Bank of Commerce – NCLAT. 

 
Case Citation:106(IBC)75/2020 

Brief about the decision 
 
These two Appeals emanates from the common order passed by the Adjudicating 
Authority(NCLTBench, Kolkata) whereby the Application filed by the Oriental Bank of 
Commerce – Financial Creditors under Section 7 of the Code for initiation of CIRP against 
the Corporate Debtor-RDH Technologies Private Limited is admitted. Being aggrieved by the 
said order, the Appellants have filed this Appeal. Parties are represented by their original 
status, represented in the Company Application, for the sake of convenience.  
 
In this case, the account of the Corporate Debtor was classified as NPA on 15th December 
2012. The Financial Creditor has also admitted that date of default of the Corporate Debtor 
account is on 16th September 2012. Therefore, any acknowledgement of liability could only 
be made within a period of limitation; i.e. three years. The acknowledgement has been 
signed by the Financial Creditor and the Corporate Debtor on 04th March 2015. Therefore 
the limitation period to claim its right, was up to 14th December 2015 as per provision of 
Article 137 of Limitation Act. But by implication of Section 18 of the Limitation Act, and by 
acknowledgement signed by the Corporate Debtor on 04th March 2015, a fresh period of 
limitation started from 04th March 2015. Therefore, the limitation period was available up to 
03rd March 2018 to claim its right. 
 
NCLAT referred the decision of the Hon’ble Supreme Court in the matter of C.  Budhraja  v.  
Chairman, Orissa Mining Corpn. Ltd. 
 
 
7. The Financial Creditor has to file the application u/s 7 of Code, within 3 years 
from the date of default & has to mention the date of default in the application-
Meena V Kothari Vs. M/S Maberest Hotels Pvt. Ltd.-NCLAT. 

 
Case Citation: 122(IBC)88/2020 



www.ibclaw.in                                                                 IBC Laws | Newsletter Feb’2020                            

 

45 

Brief about the decision 
 
Facts 
On 12.08.2002 the Appellant (Financial Creditor) advanced a loan of Rs. 10 Laks to 
Respondent (Corporate Debtor) as a temporary financial assistance. The loan was to be 
repaid with the interest at the rate of 18% per annum as soon as financial crisis is over within 
reasonable time i.e., 6 months to 12 months. The Corporate Debtor acknowledged the debt 
vide balance confirmation letters at the end of every financial year i.e., on 31 .03.2003 to 
31.03.2006 and 01.04.2007. The Financial Creditor wrote a letter dated 17.09.2007 by 
registered post demanding loan amount but the Corporate Debtor failed to repay the loan 
amount with interest. Thereafter, financial creditor served a legal notice dated 23.10.2007 
but the corporate debtor neither paid the loan nor replied the notice. Therefore, the 
Financial Creditor filed winding up Petition No. 25/2009 before the Bombay High Court, 
Bench at Goa. The Hon’ble High Court disposed of the Petition in view of the agreed terms 
between the parties directing inter alia that the Financial Creditor shall file a Civil Suit for 
recovery of amount claimed before Civil Court. Thereafter, the Financial Creditor filed a Civil 
suit No. 165/2010 before the Civil Court of Junior Division at Punji, Seeking recovery of loan 
amount along-with interest. Civil Court vide order dated 05.10.2018 rejected plaint under 
Order 11 Rule 7(d) of CPC holding that the last balance confirmation is on 01.04.2007 hence, 
suit ought to have been filed within 3 years from 01.04.2007. Whereas the suit is filed on 
15.10.10 which is beyond the period of 3 years and therefore, barred by law of limitation. The 
Financial Creditor preferred an Appeal No. RCA 1580/2018 Challenging the Order dated 
05.10.18, the Appeal is pending before the Court of District Judge at Punji (Goa). Thereafter, 
the Financial Creditor filed an application under Section 7 of I&B Code, on 17.04.2018. 
 
NCLT decision 
 
The Adjudicating Authority by the impugned order rejected the application on the ground 
that the debt is not due i.e., not payable hence there is no question of default in repayment 
of debt. 
 
NCLAT decision 
 
From the facts, the Financial Creditor, demanding the loan served legal notice dated 
23.10.2007 and call upon the Corporate Debtor to repay the loan amount within a period of 3 
weeks from the receipt of the notice. The Notice was served on Corporate Debtor on 
04.11.2007. After receipt of the notice the Corporate Debtor has to repay the loan within a 
period of 3 weeks i.e. till 25.11.2007 thus after service of notice on 04.11.2007 the debt 
becomes due and payable. The Corporate Debtor has not repaid the loan till 25.11.2007 and 
committed default hence the date of default is 25.11.2007. In the application under Section 7 
of Code, the Financial Creditor has to mention the date of default however, no such date is 
mentioned in the application. The Financial Creditor has to file the application under Section 
7 of I&B Code, within 3 years from the date of default as held by Hon’ble Supreme Court in 
the case of B.K. Educational Service Pvt. Ltd. Vs. Parag Gupta and Associates. 
 
NCLAT held that we are unable to agree with the findings of the Adjudicating Authority that 
the claim of the Financial Creditor is contingent upon the final decision of Civil suit and 
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unless the same is decided the debt of Financial Creditor cannot be said to be in existence 
and due. As we discussed above the debt was due on 04.11.2007 when the legal notice was 
served on the Corporate Debtor. However, the Corporate Debtor failed to repay the loan and 
committed the default with effect from 25.11.2007 and this application is filed after 3 years 
from the date of default. Thus, the application is time barred. With the above discussion we 
are of the view that the application under Section 7 of I&B Code, is barred by limitation, 
therefore, the application is liable to be rejected. 
 
 
 
8. The letters of OTS created fresh period of limitation with effect from the date 
when the OTS was signed-Ashish Kumar Vs. Mr. Vinod Kumar Pukhraj Ambavat 
Resolution Professional – NCLAT. 

 
Case Citation: 123(IBC)89/2020 

Brief about the decision 
 
Facts 
The Corporate Debtor was granted a loan by the Allahabad Bank in 2008. The loan amount 
was extended/increased until the year 2010. The account was declared NPA by the Bank on 
29th August 2012. Notice under Section 13(2) of the SARFAESI Act was issued against the 
Corporate Debtor on 03rd October 2012. It is stated that the Appellant had availed the loan 
facility way back in the year, 2008 and the said facility was enhanced time and again till the 
year, 2010. On 29th August 2012, the account of the corporate debtor was classified as NPA, 
and Allahabad Bank issued a notice under Section 13(2) of the SARFAESI Act on 03rd October 
2012. 
 
This Appeal emanates from the Order passed by the Adjudicating Authority/National 
Company Law Tribunal, Cuttack Bench, Cuttack in C.P. (IB) No.54/CTB/2019, whereby the 
Adjudicating Authority has admitted the Application for initiation of CIRP against the 
“Corporate Debtor”, filed under Section 7 of the Code on 03rd October, 2019 in the case of 
M/s ASREC (India) Limited Vs. Mr R.K. Jain Construction (India) Pvt. Ltd. The parties are 
represented by their original status in the company petition for the sake of convenience. he 
Appellant has filed this appeal mainly on two grounds, firstly on limitation; secondly, the 
order has been passed ex-parte; which is illegal, arbitrary, and passed mechanically through 
a non-speaking order 
 
NCLAT decision 
 
The notice was issued against the Corporate Debtor, but there was no representation from 
the Corporate Debtor side. Therefore, the Adjudicating Authority passed an order for 
publication of notice in the newspaper, and after the publication of notice in the newspaper, 
when no response was received from the Corporate Debtor, the Adjudicating Authority 
proceeded ex-parte against the Corporate Debtor. The Corporate  Debtor/Appellant  had  
taken  the  plea  that  the impugned order was passed Ex-parte. But we find that the 
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Adjudicating Authority had proceeded ex-party, when the Corporate Debtor made no 
representation, despite, service of notice. 
 
Regarding the limitation issue, the Appellant contends that the “Loan Facility” from 
Allahabad Bank was availed by the Corporate Debtor in 2008. The account of the Corporate 
Debtor was classified NPA on 29th August 2012. Therefore, the petition should have been 
filed within three years from the date, when the account was declared NPA. Since the 
petition has been filed beyond the statutory period of limitation, as per Art 137 of the 
Limitation Act 1963, therefore petition is time-barred. 
 
Since the account of Corporate Debtor  was classified  as  NPA  on 29.08.2012 and after that 
three years period was available as the provision of Article 137 of Limitation Act and within 
that period on different dates, the Corporate Debtor submitted the OTS letter and 
acknowledged the liability, on different dates. The chart showing the acknowledgement is 
given in para 14 of this judgement. The OTS proposal/acknowledgement of debt was given 
regarding the subsisting liability of the Corporate Debtor. Given the provision of Section 18 
of Limitation Act and law laid down by the Hon”ble Supreme Court, on the 
acknowledgement of liability, afresh period of limitation started. Therefore, it is clear that 
the petition is not barred by limitation. 
 
In this case, it is clear that on the day of filing the petition U/S 7 of the Code, there was a 
subsisting liability on the corporate debtor, and due to the acknowledgement of debt in 
writing, though the account of the corporate debtor which was classified as NPA on 29th 
August, 2012, its validity got extended from time to time by acknowledgement of debt in 
writing and a fresh period of limitation started after the acknowledgement of debt as per 
provision of Sec 18 of the Limitation Act.  During the argument, the Learned Counsel for the 
Appellant has assailed the impugned order only on the Limitation point. Based on the 
discussion as above, we are of the considered opinion that the petition filed by the 
Respondent Oriental Bank of Commerce is not barred by limitation. 
 
 
 
 
 
9. A statement in a balance sheet of a company presented to a creditor- share 
holder of the company and duly signed by the directors constitutes an 
acknowledgement of the debt u/s 18 of the Limitation Act-Gautam Sinha Ex-
Director/Promoter, M/s. Kalpataru Cold Vs. UV Asset Reconstruction Company 
Limited – NCLAT. 

 
Case Citation: 135(IBC)100/2020 

Brief about the decision 
 
Respondent No.1 – UV Asset Reconstruction Company Ltd. (Financial Creditor), on 
assignment of debt from Respondent No.2 – United Bank of India, filed Application under 
Section 7 of Code before the Adjudicating Authority (NCLT) Kolkata Bench against M/s. 
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Kalpataru Cold Storage Pvt. Ltd. (Corporate Debtor) claiming that there was debt and default 
of Rs.21,61,12,013/- not paid by the Corporate Debtor. The Adjudicating Authority heard the 
parties and by Impugned Order dated 30th September, 2019, brushing aside question of 
limitation admitted the Application under Section 7. The present Appeal has been filed by 
Ex-Director/Promoter of Corporate Debtor taking up the case for the Corporate Debtor. 
 
Facts of the case 
 
Respondent No.2 – United Bank of India had sanctioned fresh seasonal cash credit facility, 
working capital loan and extended bank guarantee facility to the Corporate Debtor in 2006. 
As per the Application under Section 7 of IBC filed by the Financial Creditor, it is claimed 
that there was default in repayment of the facilities on 31st December, 2013 and the Bank 
declared the Corporate Debtor as NPA on 30th March, 2014. The Respondent No.1 – 
Financial Creditor appears to have been assigned the loan on 29th March, 2017. It is stated 
that earlier the Bank had moved DRT by way of O.A. No. 530 of 2015 which was pending. The 
Application under Section 7 came to be filed on 31st October, 2018. 
 
The dispute that needs to be decided is with regard to the limitation. The date of default is 
stated to be 31st December, 2013 and NPA was declared on 30th March, 2014. The 
Adjudicating Authority found that the claim was within limitation. 
 
Question before Appellate Tribunal 
 
Whether in the Balance Sheet or auditor statement could be read as acknowledgement u/s 
18 of the Limitation Act? 
 
  
 
Decision of the Appellate Tribunal 
 
1. Dispute regarding the assignment is being contested in City Civil Court and in summary 
proceeding before the Adjudicating Authority when the Financial Creditor and bank are 
supporting each other, it is not possible for the Adjudicating Authority to decide the dispute 
which would be a matter of Suit. Before us, not much stress was laid on this aspect and we 
do not find any reason to differ from the Adjudicating Authority on this count. 
 
2. On limitation following case laws have been referred before NCLAT: 
 

• Sheetal Fabrics versus Coir Cushions Ltd.” reported as 2005 SCC OnLine DEL 247; 
• “The Commissioner of Income Tax-III v. Shri Vardhman Overseas Ltd.” reported as 

2011 SCC OnLine DEL 5599 and 
• “M/s Mahabir Cold Storage Versus C.I.T., Patna” reported as 1991 Supp (1) Supreme 

Court Cases 402. 
• “In re. Padam Tea Company Ltd.” AIR 1974 Calcutta 170. 
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Finally summary of above judgments as under: 
 
Section 18 of the Limitation Act, 1963 provides for effect of acknowledgement in writing. It 
says where before the expiration of the prescribed period for a suit in respect of any 
property or right, an acknowledgement of liability in respect of such property or right has 
been made in writing signed by the party against whom such property or right is claimed, a 
fresh period of limitation shall commence from the time when the acknowledgement was so 
signed. 
 
A statement in a balance sheet of a company: 
 

• presented to a creditor- share holder of the company and 
• duly signed by the directors 

constitutes an acknowledgement of the debt. 
 
The balance sheets and in explaining the statements in the balance-sheets, the balance-sheets 
together with the Directors’ report must be taken together. 
 
NCLAT held that the statement recorded by the Auditor with regard to the pending litigation 
cannot be read as an acknowledgement by Company under Section 18 of the Limitation Act. 
 
 
10. Before expiration of the period of limitation, acknowledgement of liability in 
writing, renews the debt but does not create a new right or action-Manesh 
Agarwal Vs. Bank of India – NCLAT. 

 
Case Citation: 156(IBC)121/2020 

Brief about the decision 
 
This  Appeal  emanates  from  the  order  passed  by  the  Adjudicating Authority(NCLT, 
Allahabad Bench), whereby the Adjudicating Authority has admitted the application filed by 
the Respondent Bank u/s 7 of the Code. The Petitioner submits that on the request of the 
Corporate Debtor–Financial Creditor-Bank of India has granted various credit limits of an 
aggregate amount of Rs. 28,00,00,000/-. The Corporate Debtor defaulted in repayment of 
dues of the applicant bank. The Financial Creditor classified the account of the Corporate 
Debtor as NPA on 29th January 2013 and the total amount claimed to be in default is Rs. 
40,33,04,620/- but after that, the Corporate Debtor had executed the document dated 13th 
April 2015 and thereby acknowledge the debt. 
 
In reply to the petition, the Corporate Debtor submitted by the Corporate Debtor that the 
present application u/s 7 of the Code is barred by limitation under Section 238A of Code. 
Article 137 of Limitation Act, which prescribes the limitation period of 3 years for the 
application and is to be computed from the date of occurrence of the default, so the period 
of limitation ended on 28th January 2016. It is further contended by the Corporate Debtor 
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that the Financial Creditor sold the secured assets of the Corporate Debtor under the 
provision of SARFAESI ACT, and realised Rs.4,93,10,000/-. 
 
NCLAT held that in this case,  admittedly  the  account  of  the  Corporate  Debtor  was 
classified of NPA on 29th January 2013. Therefore, as per the law laid down by the Supreme 
Court case of Gaurav Hargovindbhai Dave, the date of default shall be computed from the 
date when the account was classified as NPA, i.e.29th January 2013. Given the law laid down 
by the Hon’ble Supreme Court in case of B.K. Educational Services Article 137 of the 
Limitation Act shall be applicable for an Application filed under Sections 7, 9 or 10 of the 
Code. Since the account of the Corporate Debtor was classified as NPA on 29th January 2013. 
Therefore, default started on 29th January 2013 and three years period of limitation was 
available for applying u/s Section 7 of the Code. It is also clear that the Corporate Debtor 
issued a letter of acknowledgement on 13th April 2015, therefore, in terms of Section 18 of 
Limitation Act, a fresh period of limitation started from 13th April 2015. It is also apparent 
that within the limitation period, another letter of acknowledgement with One Time 
Settlement offer was submitted on 01st June 2016 by the Corporate Debtor in favour of the 
Respondent No.1 – Bank. Thus, a fresh period of limitation of three years started w.e.f. 01st 
June 2016 in terms of Section 18 of the Limitation Act. Thus it is clear that the petition filed 
under Section 7 of the Code on 29th September 2018 is well within limitation. The impugned 
order is assailed only on the Limitation ground therefore Appeal deserves to be rejected. 
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VII. SARFAESI & RDDBFI VS. IBC 
 

1. The pendency of actions under the SARFAESI Act or actions under the RDDBFI 
Act does not create obstruction for filling an application u/s 7 of Code-Rakesh 
Kumar Gupta Vs. Mahesh Bansal-NCLAT. 

 
Case Citation: 139(IBC)104/2020 

Brief about the decision 
 
The Appeal has been filed by the Appellant in view of admission of an Application under 
Section 7 of Code which was filled by the Respondent No. 2 Punjab National Bank (Financial 
Creditor) against Gupta Marriage Hall Private Limited (Corporate Debtor). The Application of 
the Financial Creditor was admitted by the Adjudicating Authority. 
 
The learned Counsel for the Appellant referred to the Appeal, the main ground raised is that, 
the Bank had already resorted to various proceedings under the SARFAESI Act and had also 
resorted to proceeding under RDDBFI Act, 1993. The Counsel states that, as the Bank 
resorted to those remedies, the Bank could not have filed an Application u/s 7 of IBC and the 
Application should have been rejected. 
 
NCLAT held that Insolvency & Bankruptcy Code 2016 is subsequent Code to SARFAESI Act of 
2002 & Recovery of Debts Due to Banks & Financial Institution(RDDBFI) Act, 1993 with 
provision of Moratorium under Section 14 and Section 238 giving the Provisions of the Code 
overriding effect on other laws. The pendency of actions under the SARFAESI Act or actions 
under the RDDBFI Act, 1993 does not create obstruction for filling an Application under 
Section 7 of Insolvency and Bankruptcy Code 2016, specially in view of Section 238 of IBC. 
The Application is more to bring about a Resolution of Corporate Debtor than any penal 
action or any recovery proceedings. We do not find any substance in the Appeal. The Appeal 
is dismissed. 
 
 
 
2. A Financial Creditor can proceed simultaneously under SARFAESI Act, 2002 as 
well as under Code-Punjab National Bank Vs. M/s Vindhya Cereals Pvt. Ltd. – 
NCLAT. 

 
Case Citation: 154(IBC)119/2020 

Brief about the decision 
 
Facts of the Case 
Appellant (Financial Creditor) has filed the application against the Respondent (Corporate 
Debtor) u/s 7 of the Code in March-April, 2018. Before filing of the application Financial 
Creditor has served the notice under Section 13 (2) of SARFAESI Act, 2002 dated 03.01.2017 
on Corporate Debtor. During the pendency of the application before the Adjudicating 
Authority, Corporate Debtor has sent a proposal for One Time Settlement. However, the 

Index 
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Financial Creditor was not agreed with the proposal and on the ground that the settlement 
is going on some hearing dates have been adjourned. 
 
On 19.07.2019 Adjudicating Authority found that the Financial Creditor has already initiated 
parallel proceedings under SARFAESI Act, 2002 while filing the present proceedings under 
the Code. It is also found that process of auction is going on and the Financial Creditor can 
realize the debt from the proceedings of such auction. In such circumstances Adjudicating 
Authority held that Financial Creditor has filed parallel proceedings before the Adjudicating 
Authority, and also proceeded under SARFAESI Act, 2002 which amounts to forum shopping. 
Hence, directed the authorized signatory of the Bank i.e. Chief Manager of the Financial 
Creditor to remained present on 09.08.2019 to show why he has not been penalized under 
Section 65 of Code. Being aggrieved with this order, the Appellant has filed this appeal. 
 
Question before Appellant Tribunal 
 
1. Whether Financial Creditor can initiate parallel proceedings under SARFAESI Act, 2002 as 
well as under Code and 
 
2. Whether filing of parallel proceedings attracts proceedings under Section 65 of code. 
 
Decision of Appellant Authority 
 
NCLAT held that the Financial Creditor can proceed simultaneously under SARFAESI Act, 
2002 as well as under Code. Section 238 of Code provides that the provisions of this code 
shall have effect, notwithstanding anything inconsistent therewith contained in any other 
law for the time being in force or any instrument having effect by the virtue of any such law. 
Thus, the non-obstante clause of the Code will prevail over any other law for the time being 
in force. Ld. Adjudicating has incorrectly held that after initiating proceedings under 
SARFAESI Act the Appellant i.e. Financial Creditor should be precluded from filing 
application under Section 7 of Code. 
 
In the application u/s 7 of Code Financial Creditor has mentioned that the Corporate Debtor 
has sent the notice under Section 13 (2) of SARFAESI Act, 2002, thus, the Financial Creditor 
has not suppressed any material fact. The Financial Creditor has initiated parallel 
proceedings against the Corporate Debtor in SARFAESI Act as well as Code, only on this 
ground it cannot be inferred that proceedings against the Corporate Debtor are fraudulent 
or malicious. The Order of NCLT is hereby set aside. 
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VIII. OTHER NCLAT CASE LAWS 
 
1. The Adjudicating Authority cannot go into the serious disputes which require 
adducing of evidence-Anjani Gases vs B.P. Projects Pvt. Ltd-NCLAT 

 
Case Citation: 45(IBC)45/2020 

Brief about the decision 
 
NCLAT has held that it is very clear that the IBC is a summary procedure fully time bound as 
specified in the Act. The Adjudicating Authority cannot go into the serious disputes which 
require adducing of evidence. From the facts and records, it is emphatically clear that there 
is serious dispute between the parties which are prior to issuance of Demand Notice. 
Neither the Adjudicating Authority nor this Appellate Tribunal sitting in a summary 
jurisdiction can go into those issues which otherwise required regular trial. Accordingly, 
there is pre-existing dispute between the parties which cannot be adjudicated in a summary 
proceeding as held by the Hon’ble Supreme Court in the matter of Mobilex. 
 
 
 
2. Adjudicating Authority without disposing of the Application filed u/r 11 of the 
NCLT Rules, 2016 has no jurisdiction to defer the matter and direct the IRP to 
constitute the CoC-Gouri Prasad Goenka vs Surenda Kumar Agarwal & Anr- 
NCLAT 

 
Case Citation: 46(IBC)46/2020 

Brief about the decision 
 
M/s. Tirupati Timber & Packaging Limited(Operational Creditor) moved an Application u/s 
9 of IBC, against M/s. Duncans Industries Limited(Corporate Debtor). The Adjudicating 
Authority by impugned order dated 18.12.2019 admitted the Application. The  matter  was 
immediately settled with the Operational Creditor much prior to the constitution of the CoC 
and more than the amount claimed has been paid by two Demand Drafts handed over to the 
Advocate on record of the Operational Creditor on 09.01.2020. The Operational  Creditor  
also  moved  an  Application  for  withdrawal under Rule 11 of the NCLT Rules, 2016 on the 
same date i.e. on 9th January, 2020, but no order was passed and it was adjourned for 
03.03.2020. The Adjudicating Authority directed the IRP to constitute the CoC within a 
week. 
 
NCLAT set aside the order and held that that the Adjudicating Authority without disposing of 
the Application filed under Rule 11 of the NCLT Rules, 2016 has no jurisdiction to defer the 
matter and direct the IRP to constitute the CoC to render Application filed under Rule 11 as 
infructuous. If the Adjudicating Authority is of the view that the Application under Rule 11 is 
fit to be rejected and only after rejecting the same, it could have directed the IRP to 
constitute the CoC. we are of the view that it is a fit case to entertain the Application under 
Rule 11 of the NCLT Rules, 2016 and to allow the same. 

Index 
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3. If the evaluation criteria suggest that only top three Resolution Applicants 
should be negotiated, the Appellant who ranked 6th among the Resolution 
Applicants cannot have any right to participate for re-negotiation over the 
decision of the CoC-Kundan Care Products Ltd. vs Mr. Surya Kanta Satapathy & 
Ors.- NCLAT 

 
Case Citation: 47(IBC)47/2020 

Brief about the decision 
 
NCLAT has held that it is a settled law that the Resolution Applicant has no right for re-
negotiation or further negotiation. After submission of the Resolution Plan, if it is found in 
order and in accordance with Section 30(2), it is required to be placed before the Committee 
of Creditors. The process of evaluation is guided by the said criteria as set out in the 
‘Request for Resolution Plan’. If the evaluation criteria suggest that only top three Resolution 
Applicants should be negotiated, the Appellant who ranked 6th among the Resolution 
Applicants cannot have any right to participate for re-negotiation over the decision of the 
CoC. In “Essar  Steel  India  Limited, the Hon’ble Supreme Court held that the commercial 
aspects of a Resolution Plan, its viability or otherwise, and, distribution of proceeds amongst 
stakeholders, were to be looked only by the CoC who are competent to go through all 
relevant aspects. Therefore, this Appellate Tribunal cannot deliberate on such issue. The 
Resolution Plan approved by the Adjudicating Authority can be challenged only on the 
ground as mentioned in Section 61(3). In the present case, as no ground has been made out 
in terms of Section 61(3), we are not inclined to interfere with the Resolution Plan of 3rd 
Respondent duly approved by the Adjudicating Authority. 
 
 
 
 
4. If there are dues payable by the Appellant, the Corporate Debtor could exercise 
lien on the goods which were available with the Corporate Debtor-Orbit 
Lifescience Private Limited vs PwC Professional Services LLP-NCLAT 

 
Case Citation: 51(IBC)51/2020 

Brief about the decision 
 
NCLAT has held that we have gone through the matter and heard learned Counsel for both 
the sides. We have carefully gone through Impugned Order and we notice that the 
Adjudicating Authority has painstakingly discussed in full the cases put up by the parties and 
after due analysis of the provisions of Sections 14 and 18 found that there were goods owned 
by the Appellant lying at the plant of the Corporate Debtor but at the same it also found that 
there were dues payable by the Appellant. There was some overlapping as the Appellant 
appears to have acted in terms of the Agreement dated 01.05.2018 between 22.06.2018 to 
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04.10.2018. It must be remembered that Section 9 Application was admitted on 23.08.2018 
and thus there were occasions which were required to be taken note with regard to pro or 
post moratorium. In view of this, the Adjudicating Authority passed orders as noted in 
paragraph -21 which has been reproduced above. We do not find that the Appellant can find 
fault with the Resolution Professional if the claim as made by the Appellant did not get 
support from the Books of Accounts of the Corporate Debtor. At the time of argument, 
learned Counsel for the Resolution Professional submitted that as there were dues payable 
by the Appellant, the Corporate Debtor could exercise lien on the goods which were 
available with the Corporate Debtor and thus, according to the learned Counsel, the 
Adjudicating Authority rightly protected the interest of the Appellant as well as Corporate 
Debtor by directing that while returning the goods, side by side the dues payable by the 
Appellant should come to the Corporate Debtor. Having gone through records and 
Impugned Order, we do not find any fault with the directions of the Adjudicating Authority 
as recorded in paragraph-21 of the Impugned Order. The actions taken by the Resolution 
Professional were placed before the CoC and even CoC had found that the Appellant should 
clear the outstanding dues of the Corporate Debtor before goods could be returned. We do 
not find any reason to interfere with the decisions taken by the Resolution Professional, CoC 
and the Adjudicating Authority to protect the interest of the Corporate Debtor while 
considering the interest of the Appellant. 
 
 
 
5. The Adjudicating Authority (Tribunal) in Law is not empowered to order an 
investigation directly-Vijay Pal Garg & Ors vs Pooja Bahry-NCLAT. 

 
Case Citation: 52(IBC)52/2020 

Brief about the decision 
 
Facts of the Case 
The Appellants have preferred the instant Company Appeal being aggrieved against the 
impugned order passed by the Adjudicating Authority, New Delhi Bench-II. The Adjudicating 
Authority has passed the order that the affairs of the Corporate Debtor ought to be 
investigated. Accordingly, the Central Government is directed to order an investigation into 
the affairs of the Corporate Debtor under Section 210 (2) of the Companies Act, 2013. 
Accordingly, the Respondents impleaded in the instant application, namely, the Suspended 
Directors of the Corporate Debtor and the Operational Creditor on whose necessary, refer 
their grievances against the Insolvency Professional to IBBI under section 217 of the Code. 
The order passed on the ground that voluminous documents and voucher have been filed by 
the parties in support of their contentions. The proceedings before this Tribunal are 
summary in nature and it is not possible for us to conduct an in-depth investigation and 
examine the veracity of these documents and averments. Without an in-depth investigation, 
it is not possible to arrive at a correct appraisal of the State of Affairs of the Corporate 
Debtor and to adjudicate upon the allegations made by the RP. 
 
The Learned Counsel for the Appellants contends before NCLAT that the Adjudicating 
Authority, exercising limited powers as per ‘I&B’ Code cannot direct an investigation into the 
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affairs of a Company. Also, it is represented on behalf of the Appellants that the direction 
issued by the Adjudicating Authority in the impugned order is beyond the ambit of the 
relevant provisions invoked by the former Resolution Professional against the Appellants 
 
NCLAT held: 
 
In the present case it is to be pointed out that the term Adjudicating Authority, as defined in 
Section 5(1) of IBC cannot come within the ambit of court as defined in Section 2(29) of the 
Companies Act, 2013.  In fact, Section 2(29)(i) of the Companies Act defines ‘Court’ the High 
Court having jurisdiction in relation to the place at which the registered office of the 
Company concerned is situated etc.  Section 2(29)(ii) of the Act speaks of ‘District Court’ and 
Section 29(iii) deals with the Court of Session, Section 29(iv) pertains to the Special Court 
constituted u/s 435 and Section 29(5) is concerned with any Metropolitan Magistrate or 
Judicial Magistrate of the 1st Class. It is significant to point out that a court of Law exercises 
judicial power in discharging judicial function and finally arrive at a conclusion. A ‘Tribunal’ is 
similar to a ‘Court’ but it is not a ‘Court’.  In short, the ‘Court’ means a ‘Court’ of civil 
judicature and the and the ‘Tribunal’ means body of men appointed to decided the disputes 
/controversies (of course judicial power of the state being conferred in it. The procedure of 
a ‘Court of Law’ and ‘Tribunal’ will differ but they function in their own field. However, a 
‘court of Law’ and the ‘Tribunal’ act judicially in both senses. To put it lucidly, a Tribunal does 
not have the trappings of a ‘court’. An Administrator is to exercise a prudent skill and care in 
dealing with property affairs, duly entrusted to him. Further, the Adjudicating Authority is to 
subjectively satisfy itself that a complete and comprehensive probe into the affairs of 
company is very much required, in the interest of Company because of maladministration 
and poor governance. 
 
As per Section 210(c) of the Companies Act, 2013, the Central Government without resorting 
to an ‘investigation’ can order for an appropriate action being taken, based on its discretion. 
Further, as per Section 210(1)(b) of the Act, the Central Government can direct an 
investigation on its own accord. If need be, or on a special resolution passed by the 
shareholders of the Company. As per Section 210(3) of the Companies Act the Central 
Government has no option but to direct an investigation and appoint an inspector and to 
obtain his Report. The inspectors are empowered to scrutinise the materials gathered from a 
company and prepare the report. Section 212 of the Act, 2013 specifies a procedure for an 
investigation by SFIO taken up in the teeth of Section 212(1) of the Act. As per Section 60(1) of 
‘I&B’ Code the ‘National Company Law Tribunal’ is an Adjudicating Authority, possessing 
concurrent jurisdiction under the Companies Act and also under the I&B Code, 2016. 
 
NCLAT has held that this Tribunal on a careful consideration of respective contentions and 
also keeping in mind a prime fact that the Tribunal/Adjudicating Authority is guided by the 
Principles of Natural justice and is to follow the procedure prescribed u/s 213(b) of the 
Companies Act comes to an ‘irresistible’ and inescapable conclusion that the Adjudicating 
Authority (Tribunal) in Law is not empowered to order an investigation directly, to be 
carried out by the Central Government. An Adjudicating Authority (Tribunal) as a competent 
/ Appropriate authority in terms of Section 213 of the Companies Act has an option to issue 
notice in regard to the charges/allegations levelled against the promoters and others 
(including the Appellants) of course after following the due procedure enshrined u/s 213 of 
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the Companies Act, 2013. In case an exfacie/prima facie case is made out, then, the Tribunal 
is empowered to refer the matter to the Central Government for an investigation by the 
Inspectors and upon such investigation, if any action is required to be taken and if the 
Central Government subjectively opines that the subject matter in issue needs an 
investigation, through the Serious Fraud Investigation Office, it may proceed in accordance 
with Law. Suffice it for this court to make a relevant mention that the Tribunal/Adjudicating 
Authority on receipt of an application/complaint of breach of the relevant provisions of the 
IBC, 2016 and the Companies Act and after satisfying itself that there are attendant 
circumstances pointing out fraudulent/wrongful trading etc. was / which has been 
committed then, it is well within jurisdiction to refer the matter to Central Government for 
an investigation by Inspector(s) to be appointed by the Central Government. If an 
investigating authority after completion of investigation comes to a conclusion that any 
offence punishable in terms of Section 213 read with 447 of Companies Act or under Section 
68,69,70,71,72,73 of the IBC Code is/are made out then, the Central Government, may refer 
the matter to the ‘Special Court’ itself or may even require the ‘Insolvency and Bankruptcy 
Board of India’ or to authorise any person as per Section 236(2) of the I&B Code to file a 
complaint. Viewed in that perspective this Tribunal varies the impugned order dated 
19.07.2019 passed by the Adjudicating Authority and refer the matter to the Central 
Government for investigation through any inspector. Accordingly, this Tribunal refers the 
matter to the Secretary, Ministry of Corporate Affairs, Government of India in carrying out 
an investigation by the Inspector or Inspectors by following the due procedure as per 
Section 213 of the Companies Act, 2013 etc. If the matter needs to be examined by ‘Serious 
Fraud Investigation Office’, the Central Government may do so, if the case of fraud is made 
out and proceed further in accordance with law. 
 
 
 
6. Resolution Plan cannot be found fault where COC in its wisdom accepted the 
Plan which terminated the long time agreement-Maharashtra State Load Dispatch 
Center (MSLDC) vs Sri City Pvt. Ltd. & Ors.-NCLAT. 

 
Case Citation: 85(IBC)55/2020 

Brief about the decision 
 
This Appeal has been filed against Impugned Order passed by the Adjudicating Authority(AA) 
by which order the AA accepted the Resolution Plan submitted by the present Respondent 
No.1 & 2, who submitted the plan as a Consortium. The dispute which is being raised in the 
present Appeal by the Appellant is that in the Resolution Plan, there was arbitrary provision 
in Para 3(s) – (page 67 of Paper Book), amounting to ex-parte termination of the long term 
BPTA between the Appellant and Corporate Debtor. According to the Learned Counsel for 
the Appellant, in view of Section 81 of the Electricity Act, 2003 and Section 14 of the 
Electricity Regulatory Commission Act, 1998, the Maharashtra Electricity Regulatory 
Commission has been established for the purposes of Electricity Act, 2003. Learned Counsel 
claims that the Maharashtra Electricity Regulatory Commission is the only and appropriate 
forum to adjudicate matters pertaining Energy Agreements including termination of the 
BPTA. The argument is that as per Section 30(2)(e) of the Code it is necessary that 
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Adjudicating Authority should ensure that the Resolution Plan does not contravene any of 
the provisions of the law for time being in force. It is stated that the Agreement could have 
been terminated only by the parties between themselves or by moving Electricity Regulator. 
 
NCLAT held that we find ourselves in agreement with submission made by the Learned 
Counsel for the Respondents. Keeping in view the judgment in the matter of Essar Steel 
India Limited and provisions of Section 238 of IBC, we find that the Resolution Plan, which 
has been accepted cannot be found fault where COC in its wisdom accepted the Plan which 
terminated the long time agreement. The plan made provision that the Bulk Power 
Transmission Agreement with Maharashtra State Electricity Transmission Company 
Limited–Corporate Debtor shall be terminated without any obligation, liabilities or penalties, 
to or on the Corporate Debtor or the Resolution Applicant. We do not find any fault on this 
count. There is no substance in the Appeal. 
 
 
 
 
7. The Concession Agreement to contribute & share in the generated revenues 
between parties is not created any relationship as Operational Creditor & 
Corporate Debtor, there is no operational debt u/s 5 (21) of the Code-M/s Ansal 
Properties & Infrastructure Ltd. vs. M/s MGF Developments Ltd. – NCLAT. 

 
Case Citation: 95(IBC)64/2020 

Brief about the decision 
 
The  appellant -Ansal  Properties  & Infrastructure Ltd. and respondent entered into a 
Memorandum of Agreement dated 08.07.2004 whereby they decided to jointly bid for 
tender, pending to property development at Netaji Subhash Place (Wazirpur) Metro Station, 
Delhi. Both the parties agreed that they will contribute in the ratio of 50-50 and shall be 
entitled the same ratio of share i.e. 50-50 in the generated revenues. The Concession 
Agreement dated 02.09.2004 was executed between Delhi Metro Rail Corporation (in brief 
DMRC), Appellant and Respondent for leasing the land to the Appellant and the Respondent 
at Netaji Subhash Place Metro Station Delhi for a period of 12 years to develop and sub-let 
the shops/ available space to the third party. As per agreement dated 22.06.2005 an escrow 
account in the name of Respondent opened and Respondent had to manage the revenue and 
transfer 50% of shares from the generated revenues to the Appellant. The Appellant 
provided services to the Respondent by carrying out construction and development with the 
property. As per the agreement Respondent made payment to the Appellant till 09.12.2016, 
thereafter, Respondent failed to make any further payment to the Appellant. Despite receipt 
of legal notices, the Respondent failed to discharge its admitted liability towards the 
Appellant. The Appellant sent the demand notices dated 24.08.2018 under Section 8 of the 
I&B Code to Respondent. The Respondent sent its reply dated 12.09.2018 to the said demand 
notice and raised frivolous dispute, for the first time in order to evade from its admitted 
liability. Thereafter, the Appellant preferred the application under Section 9 before the 
Adjudicating Authority, Delhi. 
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After considering the submissions of the parties, the Adjudicating Authority held that the 
Appellant has failed to establish the relationship between Appellant and Respondent as 
‘Operational Creditor’ and ‘Corporate Debtor’, there is no operational debt as defined under 
Section 5 (21) of I&B Code, 2016. Apart from this there is a pre-existing dispute, hence, 
dismissed the petition as not maintainable. 
 
NCLAT held that there is nothing in these agreements that the Appellant has to provide 
services to Respondent by carrying out construction and development at the property 
whereas this is a joint venture of the Appellant and Respondent. We have also seen that in 
the application under Section 9 of the Code, it is no where mention that the Appellant has 
provided services or goods to the Respondent. The Adjudicating Authority has rightly held 
that there is no relationship between the Appellant and Respondent as Operational Creditor 
and Corporate Debtor. There is no existence of an operational debt as defined under Section 
5 (21) of code, 2016. 
 
 
 
8. At the time of settlement, Adjudicating Authority exercising the power under 
Rule 11 of NCLT rules, 2016 may direct the Appellant to pay interest for the period 
of delay in payment-M/s B.E. Billimoria and Company Ltd. vs M/s Vikram Ispat 
Udyog -NCLAT. 

 
Case Citation: 96(IBC)65/2020 

Brief about the decision 
 
Respondent had supplied Tiscon TMT Steel Coil/ Bar to the Appellant worth Rs. 
2,16,73,188/- against which the Appellant had made payment of Rs. 1,17,93,537/- leaving an 
amount of Rs. 98,79,591/-. After issued Demand Notice, the appellant, filed an application 
u/s 9 of the Code to initiate CIRP. On 25.01.2019 both the parties informed the Adjudicating 
Authority about the settlement and payment schedule has been accepted by the 
Respondent. At that time a question was raised by the Respondent that the Appellant had 
not made any provision for the payment of interest for the period of delay. Then both the 
parties agreed that whatever rate of interest decided by the Adjudicating Authority shall be 
agreeable to them. It is also informed that there is a clause of payment of 24% interest in 
case of delay. The Adjudicating Authority after taking into consideration the facts of this 
case directed the Appellant to pay interest @ 12% for the period of delay in payment. 
 
Before the NCLAT, Learned counsel for the appellant submitted that the Adjudicating 
Authority may within the period of 14 days of the receipt of the application u/s 9 of the 
Code, either admit or reject the application. Therefore, the order passed by the Adjudicating 
Authority for granting interest @ 12% per annum for delayed payment is beyond the 
jurisdiction hence it be set aside. 
 
NCLAT held that the Adjudicating Authority exercising the power under Rule 11 of National 
Company Law Tribunal rules, 2016 which empowers the Tribunal to make such orders as 
may be necessary for meeting the ends of justice or to prevent abuse of the process of the 
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Tribunal, directed the Appellant to pay interest @ 12% only for the period of delay in 
payment. Thus, the order is justifiable and agreeable. 
 
 
 
9. If the order is reserved by the Adjudicating Authority, the 
Appellant/Respondent cannot be characterised as an ‘aggrieved or affected’ 
person u/s 61 till the final order is passed-Doshion Pvt. Ltd. vs. Phoenix ARC Pvt. 
Ltd.- NCLAT. 

 
Case Citation: 97(IBC)66/2020 

Brief about the decision 
 
This appeal was filed again reversed Order dated 18.12.2019 passed by the Adjudicating 
Authority NCLT), Ahmadabad Bench. 
 
NCLAT held that ordinarily a ‘Right to Appeal’ is a statutory one. It is to be pointed out that 
although Section 61 (2) of the Code speaks of filing of every Appeal under sub Section 1 of 
Section 61 within 30 days before the National Company Law Appellate Tribunal, in the 
considered view of this Tribunal, it does not speak of ‘starting period of Limitation’ for filing 
of an Appeal. However, Section 61 of the Code can be interpreted in such a manner that an 
‘Aggrieved person’ must file an Appeal from the date of ‘pronouncement of the order’. Be 
that as it may, admittedly, in the instant case in main matter ‘order’ was reserved by the 
Adjudicating Authority and in as such the Appellant/ Respondent cannot be characterised as 
an ‘aggrieved or affected’ person because of the fact that no final order is passed till date. 
 
 
 
10. In Sec. 5(21), a statutory due is only operational in nature when it is paid to the 
relevant authority, and not when it is repaid to a party that has paid such 
statutory authority-Shri IRK Raju Vs. Immaneni Eswara Rao & Ors. -NCLAT. 

 
Case Citation: 108(IBC)77/2020 

Brief about the decision 
 
M/s. Ice TV Private Limited(Operational Creditor) moved an application u/s 9 of the Code 
for initiation of CIRP against M/s. Sreedevi Digital Systems Private Limited(Corporate 
Debtor). The Adjudicating Authority (NCLT), Amaravati Bench at Hyderabad by impugned 
order dated 01.10.2019admitted the application. 
 
In this case laws two main points has been discussed. First on the Demand Notice which was 
not in terms of Section 8(1), as it allows 15 days’ time which will be evident from paragraph 21 
of the said Notice, as under: 
 

“21………………..In  the  premises,  we  once  again request    Your         Company  to             
release     our                 justified outstanding payments amounting to Rs.2,36,18,518/- 



www.ibclaw.in                                                                 IBC Laws | Newsletter Feb’2020                            

 

61 

(Two Crore Thirty Six Lakhs Eighteen Thousand Five Hundred and Eighteen Only) 
along with interest @ 24% due to us within 15 days of receiving this notice, failing which 
we will be constrained to take legal action against Your Company at your risk & cost.” 

 
NCLAT held that it is a legal notice as distinguished from Demand Notice under Section 8(1). 
It has allowed 15 days’ time to pay the amount with interest and mentioned that on failure 
the 2nd Respondent will take legal action against the Company. On the contrary, in terms of 
Section 8(1), in the Demand Notice 10 days’ time was to be granted on occurrence of default 
and in terms of Form-3 of the ‘Insolvency and Bankruptcy (Application to Adjudicating 
Authority) Rules, 2016’, it is mandatory to state that on failure to pay the amount within 10 
days’, the ‘Operational Creditor’ ‘shall initiate a corporate insolvency resolution process in 
respect of the Corporate Debtor’, as evident from Clause 6 of Form 3, as quoted below: 
 

“6. The undersigned request you to unconditionally repay the unpaid operational debt 
(in default) in full within ten days from the receipt of this letter failing which we shall 
initiate a corporate insolvency resolution process in respect of [name of corporate 
debtor].” 

 
Second, on definition of statutory dues under operational debt under section 5(21) makes a 
provision of payment of statutory dues as ‘operational debt’. however, what is pertinent to 
mention is “payment” of statutory dues. This by itself indicates that a statutory due is only 
operational in nature when it is paid to the relevant authority, and not when it is repaid to a 
party that has paid such statutory authority. In fact, the amendment of Section 5(21), where 
the word “repayment” in the context of statutory dues was replaced with the word 
“payment” makes clear the intent of the legislature that a statutory due becomes operational 
debt only when the same is to be paid to the relevant authority and not otherwise. 
Consequently, a statutory due de hors of the invoice of the good or service cannot be 
claimed as an ‘operational debt’ from a party, where the party is not a statutory authority. 
 
 
 
11. Agreement of Consortium is Agreement between the Banks and the Inter-se 
Agreement between Financial Creditors will not override Section 7-Oriental Bank 
of Commerce vs. M/s Ruchi Global Limited – NCLAT. 

 
Case Citation: 110(IBC)79/2020 

Brief about the decision 
 
Facts: 
The Appellant Bank was part of a Consortium of Banks consisting of (i) Dena Bank (ii) Punjab 
National Bank (iii) Jammu & Kashmir Bank and (iv) Oriental Bank of Commerce. It is stated 
that the sanction letters issued in favour of the Corporate Debtor were renewed from time 
to time. The Counsel states that Third Supplemental Inter Se Agreement (Inter se Agreement 
in short) dated 27th January, 2012 (page 334) was entered into between the Consortium of 
Banks. The Appellant states that the Adjudicating Authority heard the parties and considered 
the Reply filed by the Corporate Debtor and referring to the Inter-se Agreement (page 334) 
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dismissed the Application observing that Applicant should have given notice as per its 
Agreement dated 27th January, 2012 to the lead Dena Bank and only then the Application 
should have been filed. The Application was dismissed with liberty to file fresh petition. 
 
The Learned Counsel for the Appellant has referred to the Clauses of the Agreement relied 
on by the Adjudicating Authority to dismiss the Section 7 It is stated that the Consortium 
Agreement was a matter Inter-se the concerned Banks to oversee and monitor credit facility 
extended by the department by the different Banks to the Corporate Debtor and it was an 
agreement between the Banks and Corporate Debtor was not party to it. Counsel states that 
in law nothing bars the Appellant from filing Application under Section 7 of IBC when debt is 
due and in default. Counsel states that although the Respondent did not dispute before the 
Adjudicating Authority the fact that there was debt and default, still only because of the 
Consortium Agreement, the Application was dismissed. 
 
Learned Counsel for the Respondent is referring to the observations of the Adjudicating 
Authority to submit that the Adjudicating Authority referred to Clauses of the Inter-se 
Agreement and asked the Appellant to comply the Inter-se Agreement and after giving 
notice to the lead Bank may file Application under Section 7. Counsel states that the 
judgment in the matter of Asian Natural Resources (India) Ltd. & Anr. (supra) cannot be 
relied as on facts that judgment was different and that matter Consortium had Clauses that 
only the lead Bank could file proceedings. Learned Counsel is submitting that without notice 
to the lead Bank Appellant rushed into the Adjudicating Authority under Section 7, which 
was rightly held would not be maintainable. The Counsel referred to the reply (Page 474) 
filed before the Adjudicating Authority to point out that Corporate Debtor had raised issues 
that the Appellant Bank had not been following the lines which were laid down by the 
Consortium. 
 
NCLAT held: 
 
In our view the Agreement being Inter-se between the Banks the Corporate Debtor cannot 
take benefit of the Clauses in that agreement, which are binding only the Banks. If there is a 
default by any member of the Consortium, it would be a matter for the other banks to be 
aggrieved with and Corporate Debtor cannot take benefit of the same to raise grievance. If 
the Appellant Bank did not act in tune with the Consortium Agreement it may be matter of 
consideration for other Bank/s of the Consortium and/or Reserve Bank of India. However, 
there is nothing which Bars filing of Section 7 of IBC Application by the Appellant. Even if 
there was Clause that the Bank which wants to take action should give notice of 30 days, if 
notice was not given that would be a matter for the Lead bank to look into. That does not 
create Bar for the Appellant Bank to move Application under Section 7 of IBC. In judgment in 
the matter of “Asian Natural Resources (India) Ltd. & Anr. Vs. IDBI Bank Ltd.” this Tribunal 
has held in para 7 of the Judgment as under: 
 

“7. Apart from that the Inter se Agreement between different Banks is not binding in 
nature, the „Corporate Debtors‟ not being signatories cannot derive advantage of such 
Inter se Agreement. This apart, the „financial creditors‟ having right to file application 
under Section 7 of the I&B Code, individually or jointly on behalf of other „financial 
creditors‟ as quoted below, the Inter se Agreement between the „financial creditors‟ 
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cannot override the said provision, nor can take away the right of any Financial 
Institution to file application under Section 7 of the I&B Code.” 

 
 
 
 
 
 
12. Giving NIL to Operational Creditors would certainly not balance the interest of 
all stakeholders or maximise the value of assets of the Corporate Debtor if it 
becomes impossible to continue running its business as a going concern-
Hammond Power Solutions Private Limited Vs. Mr. Sanjit Kumar Nayak 
Resolution Professional-NCLAT. 

 
Case Citation: 118(IBC)84/2020 

Brief about the decision 
 
The Appellant is one of the Operational Creditors who filed his claim before the Respondent 
No.1 – Resolution Professional during the course of Corporate Insolvency Resolution Process 
(CIRP – in short) of Respondent No.3 – Marsons Limited (Corporate Debtor). The Appeal has 
been filed against the Resolution Plan approved which plan was submitted by the 
Respondents 4 and 5 as consortium of Resolution Applicants and which came to be approved 
by the Adjudicating Authority (National Company Law Tribunal, Kolkata Bench, Kolkata) in 
Company Petition (IB) No.628/KB/2018 along with CA(IB) Nos.366 & 367/KB/2019 on 9th 
May, 2019. The Resolution Plan, which has been approved, copy of the same has been filed by 
the Resolution Professional at Annexure – H with his Reply – Diary No.13489. Inter alia, the 
contention of the Appellant is that the Resolution Plan approved is not in compliance with 
the provisions of the Insolvency and Bankruptcy Code, 2016 (IBC – in short); that the 
provision of paying NIL amount to the Operational Creditors is not as per provisions of IBC 
and the law laid down in the Judgements of Hon’ble Supreme Court and this Tribunal; that 
the Operational Creditors deserved a similar treatment as Financial Creditors; that it is 
wrong on the part of Committee of Creditors (COC – in short) to approve a Resolution Plan 
which provided for payment only to members of the Committee and no other stakeholders. 
 
NCLAT after referring the decisions of Hon’ble Supreme Court in the matter of Committee 
of Creditors of Essar Steel India Limited Vs. Satish Kumar Gupta & Ors. and Swiss Ribbons 
Pvt. Ltd. & Anr. vs. Union of India  Ors. and minutes of the CoC held that if the minutes are 
perused, it can be hardly said that there are any reasons given by the Committee to 
demonstrate that it has taken care of interest of all stakeholders. Para – 46 of the Judgement 
in the matter of “Essar Steel” requires to see “the reasons given by the Committee of 
Creditors while approving a resolution plan” from point of view stated in the paragraph. The 
reasons for giving NIL to Operational Creditors is not reflected from record. We have 
already reproduced portion from Part B – Financial Proposal with regard to what the 
approved Resolution Plan states regarding dues to the Operational Creditors. The proposal 
is based on the assessment that there is no liquidation value due to Operational Creditors. 
Although it is not stated but there is reason to doubt that the Resolution Applicants were 
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aware of the liquidation value. There is no dispute that so many of the Operational Creditors 
have been left high and dry giving them nil amount which Hon’ble Supreme Court has 
observed that giving NIL to Operational Creditors “would certainly not balance the interest 
of all stakeholders or maximise the value of assets of the Corporate Debtor if it becomes 
impossible to continue running its business as a going concern.” 
 
For these reasons, we find that the Impugned Order accepting the Resolution Plan cannot be 
upheld. The Resolution Plan does not appear to have taken care of interest of all 
stakeholders including Operational Creditors and the decision of the COC also does not 
reflect that it has taken into account the fact that the Corporate Debtor needs to be kept as 
a going concern and that there is need to maximise the value of the assets and that the 
interest of all the stakeholders including Operational Creditor has to be taken care of. 
 
For the above reasons, we set aside the Impugned Order and remit the matter back to the 
Adjudicating Authority with a direction to send back the Resolution Plan to the Committee 
of Creditors to resubmit the Plan after satisfying the parameters as laid down by the Hon’ble 
Supreme Court in the Judgement in the matter of “Essar Steel”, portions of which have been 
reproduced above, and IBC. The Adjudicating Authority may give specific time period to the 
Resolution Professional to place matter before Committee of Creditors for resubmitting the 
Resolution Plan after satisfying the parameters laid down by the Hon’ble Supreme Court and 
IBC. Further incidental Orders may also be passed. On resubmission of the Resolution Plan, 
the Adjudicating Authority will deal with the same in accordance with law. 
 
 
 
 
13. Invoking of jurisdiction of the Adjudicating Authority at its instance for 
triggering a fresh CIRP against the Corporate Guarantor would amount to 
duplicity of claims being pressed-IFCI Ltd. Vs. M/s ACCIL Hospitality Ltd.-NCLAT. 

 
Case Citation: 121(IBC)87/2020 

Brief about the decision 
 
Facts 
Appellant-the Financial Creditor filed application u/s 7  of the Code seeking  to  trigger  
CIRP against  the Corporate Debtor-M/s ACCIL Hospitality Ltd. on the ground that the 
Corporate Debtor was the Corporate Guarantor for the Principal Borrower-Asian Colour 
Coated Ispat Limited, who had defaulted in clearing its outstanding liability of loan facility of 
Rs.150 Crores extended to it by the Financial Creditor. The Adjudicating Authority (NCLT), 
Principal Bench, New Delhi,  dismissed the application on the ground that since claim lodged 
by the Financial Creditor before Resolution Professional in CIRP against the Principal 
Borrower-Asian Colour Coated Ispat Limited has already been collated and admitted, it is 
not permissible to allow the same claim to be again made the basis for triggering CIRP and 
on account of duplicity of claims the petition cannot be entertained. Aggrieved thereof the 
Appellant has preferred the instant appeal. 
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NCLAT decision 
 
NCLAT held that Once the Financial Creditor’s claim has been collated and admitted by the 
IRP in its entirety, invoking of jurisdiction of the Adjudicating Authority at its instance for 
triggering a fresh CIRP against the Corporate Guarantor would amount to duplicity of claims 
being pressed. The fact that the Resolution Plan is yet to be approved by the Adjudicating 
Authority and the Financial Creditor may be faced with the prospect of taking a haircut is no 
ground to trigger a fresh resolution process against the Corporate Guarantor. Assuming but 
not holding that the Corporate Guarantors liability is coextensive with that of the Principal 
Borrower in the instant case with no proof of record that there is no contract to the 
contrary within the meaning of Section 128 of the Indian Contract Act and there has been no 
subsequent variance in terms of contract between the Financial Creditor and the Principal 
Borrower, apprehension of Financial Creditor that in the resolution process initiated against 
the Principal Borrower, which is still underway, its total claim will not be satisfied has to be 
termed as speculative and a figment of imagination. This being a second application for same 
set of claim and arising out of the same default cannot be admitted against the ‘Corporate 
Guarantor’ while CIRP initiated against the ‘Principal Borrower’ is still subsisting. 
 
 
 
 
14. Even without resorting to CIRP against the Principal Borrower it is always 
open to the Financial Creditor to commence CIRP u/s 7 of the Code against the 
Corporate Debtor / Guarantor-Bijay Kumar Agarwal vs. State Bank of India and 
Anr.-NCLAT. 

 
Case Citation: 149(IBC)114/2020 

Brief about the decision 
 
Facts of the Case 
The 1st Respondent / Bank filed an application u/s 7 of the Code before the Adjudicating 
Authority against the Principal Borrower (Gee Pee Infotech Pvt. Ltd.) as well as the 
Corporate Debtor (M/s. Genegrow Commercial Pvt. Ltd.) for the same set of Claim and 
Default primarily committed by the Principal Borrower. the  Learned Adjudicating Authority 
had admitted the claim based on the fact that the Principal Borrower had admitted the claim 
and had no defence, initiated CIRP’ against the Principal Borrower and Corporate Guarantor. 
 
In this connection, it is the stand of the Appellant that the Learned Adjudicating Authority 
while admitting the claim had failed to appreciate that the liability of the Principal Borrower 
and the Guarantor is co-extensive for the purpose of recovery. 
 
Decision of the Appellant Tribunal 
 

• As per Section 145 of the Indian Contract Act, 1872 in every contract of Guarantee, 
there is an implied promise by the Principal Debtor to indemnify the Surety. This 
court pertinently points out that a Financial Debtor includes Debt owed to the 
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Creditor by both the Principal and the Guarantor. Section 3(11) of Code refers to a 
sum that it is due from any person including Corporate Debtor. A mere failure of the 
Guarantor to pay the Financial Creditor when the principal sum is demanded will 
come within the purview of default u/s 3(12) of the Code. A Financial Creditor who 
has a Guarantee on the Debt due can commence proceedings u/s 7 of Code against 
the Guarantor for failure to repay the sum borrowed by the Principal Borrower. It is 
to be remembered that if the Contract of Guarantee itself mentions that the liability 
of a Guarantor will be independent and separate than that of Principal Debtor’s 
liability, then an application against the Guarantor as per Section 7 is maintainable. 
The only rider will be that a Creditor is not permitted to do the same, sue the 
principal Debtor and claim in the Guarantor’s Insolvency at the same time. 

• A contract of Guarantee is a contract to perform the promise or discharge the 
liability of 3rd party, in case of his default. In this connection, it is to be pointed out 
that it may not be necessary to start CIRP against the Principal Borrower before 
initiating against the Corporate Debtor. Even without resorting to CIRP against the 
Principal Borrower it is always open to the Financial Creditor to commence CIRP u/s 
7 of the Code against the Corporate Debtor / Guarantor. 

• There is no two opinion of a prime fact  that there is no fetter in the Code for 
projecting simultaneously two applications u/s 7 of IBC against (i) the Principal 
Borrower as well as (ii) the Corporate Guarantor(s) or against both the Guarantors 
but if, for the same set of claim, when an Application filed by the Financial Creditor is 
admitted against one of the Corporate Debtor/Principal Borrower or Corporate 
Guarantor, the second application filed by the same Financial Creditor for the same 
set of claim and default is not to be admitted against the other Corporate Debtor (The 
Corporate Guarantor(s) or the Principal Borrower. 

As far as the present case is concerned, the Learned Adjudicating Authority had admitted the 
application u/s 7 of the Code filed by the Principal Borrower on 02.08.2019 in 
CP(IB)No.353/KB/2018. Also, on 02.08.2019 itself, the Learned Adjudicating Authority had 
admitted an application filed u/s 7 of the Code filed by the Financial Creditor against the 
Corporate Debtor Gengrow Commercial Pvt. Ltd. being the Corporate Guarantor of the 
Principal Borrower viz. Gee Pee Infotech Pvt. Ltd. for the very same debt/claim it is 
impermissible. Viewed in that perspective, this Tribunal comes to a consequent conclusion 
that the Application u/s 7 of the Code filed by the 1st Respondent/Bank/Financial Creditor 
against the Corporate Debtor Gengrow Commercial Pvt. Ltd. is not maintainable in law and 
the same is accordingly dismissed but without costs. 
 
 
15. When the Applicant wants to withdraw the application before Constitution of 
CoC, while resorting to amended Reg. 30A, there is no bar for a party to 
simultaneously move AA for withdrawal relying on Rule 11 of the NCLT Rules 2016-
Mr. K.C. Sanjeev vs. Mr. Easwara Pillai Kesavan Nair-NCLAT. 
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Case Citation: 150(IBC)115/2020 
Brief about the decision 
 
The Learned Counsel for the Appellant states that the Appellant had settled with the original 
Operational Creditor soon after the Application under Section 9 was admitted on 23.10.2019 
and even filed the settlement with the IRP under Regulation 30A of the CIRP Regulations, 
2016 requesting the IRP to place the settlement before the Adjudicating Authority. The 
Learned Counsel for the Appellant states that documents regarding the settlement were 
handed over to the IRP on 08.11.2019, and the same were required to be placed before the 
Adjudicating Authority within three days as required by the Regulations 30A but the IRP did 
not do so and proceeded to constitute CoC on 20.11.2019. The Learned Counsel for the 
Appellants states that Corporate Debtor being Solvent Company, the Appellant wants to save 
it and made serious efforts with all the Financial Creditors and Operational Creditors but the 
IRP is creating various hurdles. 
 
NCLAT held that considering the Provisions of Section 12A of Code and CIRP Regulation 30A, 
it is clear that the IRP is duty bound to place the Application for withdrawal within three 
days of its receipt. The grievance of the Appellant is that in spite of such provision such 
action was not taken. The Appellant is raising various grievances against the IRP. We have 
been dealing with these types of matters relating to withdrawal and in this regard various 
parties do appear to have been facing problems. The date of filing of application for 
withdrawal to Adjudicating Authority is material considering Judgment in the matter of 
Swiss Ribbons Pvt. Ltd. vs. Union of India 2019. Considering the Judgment of the Hon’ble 
Supreme Court(Swiss Ribbons Pvt. Ltd. vs. Union of India 2019), NCLAT held that it is 
apparent that Constitution of CoC makes a difference to the original Applicant and the 
Corporate Debtor in settling. Before Constitution of CoC they both can settle and 
withdrawal can be permitted but once CoC is constituted, the Scenario changes and 
requirement is to settle with the other Financial Creditors and Operational Creditors and 
one is required to go before the CoC which may allow withdrawal with 90 per cent voting 
share. Subsequent to Judgment in the matter of Swiss Ribbons, the Regulations come to be 
amended. Considering this, and the practical difficulties which Applicants and the Corporate 
Debtor like the present one are facing, we are of the view that there is no reason why Parties 
cannot resort simultaneously to the window given by Hon’ble Supreme Court in above Para 
79. In our view when the Applicant wants to withdraw the application before Constitution of 
CoC, while resorting to amended Regulation 30A, there is no bar for a party to 
simultaneously move Adjudicating Authority for withdrawal relying on Rule 11 of the NCLT 
Rules 2016 in view of Right given in the Judgment of Hon’ble Supreme Court. The 
Adjudicating Authority should receive such applications and can deal with the Applications 
in terms of above Para 79 while it may await response from IRP. 
 
NCLAT on the facts of the case, held that we permit the original Operational Creditor to 
move the CoC under Section 12A of CodeC. CoC will urgently consider Form F.A. hearing the 
Appellant also. The IRP will cooperate in this regard. We request the CoC to urgently take a 
decision with regard to the request being made by the Appellant and the original 
Operational Creditor with regard to the withdrawal of the Application under Section 12 A of 
Code one way or the other. Till the CoC takes this decision, the IRP may not take any further 
steps with regard to the CIRP. Effort should be made to complete the process in two weeks 
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from today. Adjudicating Authority can extend time if necessary to complete process under 
Section 12A of Code before CoC. 
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