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PANEL DISCUSSION ON INTERPLAY OF LAW OF LIMITATION AND INSOLVENCY 

AND BANKRUPTCY CODE 

“vigilantibus et non dormientibus succurrunt jura” 

(the law comes to the assistance of those who are vigilant with their rights, and not those who sleep on 

their rights) 

 

Date & Time  29/08/2020 (Saturday) at evening at 4:30 PM 

Brief Note 

 

(link to 

judgment: 

https://main.s

ci.gov.in/supr

emecourt/201

9/26183/2618

3_2019_33_1

501_23402_J

udgement_14

-Aug-

2020.pdf)  

Since the enactment of the Insolvency & Bankruptcy Code, the code is experiencing 

new practical issues as well as its conformity with other relevant and applicable laws. 

Both judiciary and the legislature are continuously acting swiftly and concretely to 

address such issues. Judiciary is seen to be proactive to resolve any challenge arising 

over the code either due to any relevant law or constitutionality. However, still the code 

is at nascent stage and a lot challenges lies in its path, waiting to test the provisions of 

the code even again and again at the anvil of constitutionality. 

 

The existence of a legal right to initiate action against a default on date of bringing an 

application for CIRP is a primary requirement under the IBC. In view of the position 

of law brought in force by the Hon’ble Supreme Court on 14/08/2020, no CIRP can 

be initiated if 3 years has been elapsed from the date of default or express 

acknowledgement of debt (and the acknowledgement doesn’t includes statement in 

Balance Sheet).  

 

The Supreme Court in Babulal Vardharji Gurjar Vs. Veer Gurjar Aluminium 

Industries Pvt Ltd [Civil Appeal No. 6347 Of 2019], has reiterated that the limitation 

period for application under Section 7 of the Insolvency and Bankruptcy Code is three 

years as provided by Article 137 of the Limitation Act, which commences from the 

date of default apart from various other important findings which will have a vast impact 

on the initiation of CIRP in coming future. 

 

In this case, the NCLT admitted the application filed by JM Financial Assets 

Reconstruction Company Pvt. Ltd. (being assignee of loan of Corporation Bank) under 

Section 7 of the Code, seeking initiation of Corporate Insolvency Resolution Process 

in respect of the Veer Gurjar Aluminium Industries Pvt. Ltd. In appeal the Director of 

the CD contended that the limitation available to the Applicant was 3 years from the 

date of default i.e. 08.07.2011 (i.e. date of NPA), hence, its barred by limitation. The 

appeal was dismissed by NCLAT.  
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When the matter reached the Supreme Court, The bench initially summarized the 

principles laid down in earlier judgments which dealt with the operation of law of 

limitation over IBC proceedings, as follows:– 

a. that the Code is a beneficial legislation intended to put the corporate debtor back 

on its feet and is not a mere money recovery legislation;  

b. that CIRP is not intended to be adversarial to the corporate debtor but is aimed at 

protecting the interests of the corporate debtor;  

c. that intention of the Code is not to give a new lease of life to debts which are time-

barred;  

d. that the period of limitation for an application seeking initiation of CIRP under 

Section 7 of the Code is governed by Article 137 of the Limitation Act and is, 

therefore, three years from the date when right to apply accrues;  

e. that the trigger for initiation of CIRP by a financial creditor is default on the part of 

the corporate debtor, that is to say, that the right to apply under the Code accrues 

on the date when default occurs;  

f. that default referred to in the Code is that of actual non-payment by the corporate 

debtor when a debt has become due and payable; and  

g. that if default had occurred over three years prior to the date of filing of the 

application, the application would be time-barred save and except in those cases 

where, on facts, the delay in filing may be condoned; and  

h. an application under Section 7 of the Code is not for enforcement of mortgage 

liability and Article 62 of the Limitation Act does not apply to this application. 

 

The Bench further concluded in para 38, that the application made by the Applicants 

under Section 7 of the Code in the month of March 2018, seeking initiation of CIRP 

in respect of the corporate debtor with specific assertion of the date of default as 

08.07.2011, is clearly barred by limitation for having been filed much later than the 

period of three years from the date of default as stated in the application. The NCLT 

having not examined the question of limitation; the NCLAT having decided the 

question of limitation on entirely irrelevant considerations; and the attempt on the part 

of the Applicants to save the limitation with reference to the principles of 

acknowledgment having been found unsustainable, the impugned orders deserve to be 

set aside and the application filed by the Applicants deserves to be rejected as being 

barred by limitation.  

 

At the advent of the above said pronouncement by the Hon’ble Supreme Court, there 

arise some of the issues/questions/posers w.r.t. the interplay of the Law of Limitation 

and IBC, and which calls for this panel discussion to discuss, deliberate and analyse 
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upon the captioned matter in light of the various other judicial pronouncements and 

the relevant position of law. This discussion is on an issue which has a wide impact 

upon the corporates, its guarantors and creditors.   

Posers: Inclusion of prior period debts within scope of IBC: 

1. Whether it is proper to say that, the Code when came in force on 01.12.2016, 

was only for the purpose of non-time barred debt, thereby not covering the 

debts which were defaulted prior to 01.12.2013? 

Acknowledgment of Debt- for the purpose of extension of limitation: 

2. Whether the specific inclusion of debt by the debtor in its Financial 

Statements, amounts to acknowledgement of debt under limitation Act? 

3. Whether the part payment (even if alongwith disputing the amount of debt) 

of debt by the debtor, amounts to acknowledgement of debt under limitation 

Act? 

4. Whether the specific mention of debt by the debtor in any of its pleadings 

before any authority/court/tribunal alongwith a verifying affidavit, amounts to 

acknowledgement of debt under limitation Act? 

5. Whether specific inclusion of debt by the debtor in its OTS request, amounts 

to acknowledgement of debt under limitation Act? 

Relevance of other judicial proceedings in recommencing of limitation period: 

6. Whether the time period when the suit/action for recovery of same debt is 

pending before the DRT/Commercial Court/SARFAESI action, will be 

excluded for the purpose of limitation period for filing application for CIRP? 

7. Whether receipt of part payment by the secured creditor through SARFAESI 

Action in respect of the debt will lead to recommencing of limitation period? 

Relevance of period of limitation of 12 years in case of mortgaged property: 

8. As Article 61-66 of limitation Act, provide 12 years limitation in respect of 

mortgaged immovable property, and Article 137 (which the Hon’ble SC 

identified to be applied in applications under IBC) brings all residuary 

applications to a limitation of 3 years, which one will be relevant in case of 

debts under question covered with the mortgaged immovable property?  

9. Whether the limitation period applicable for filing of the CIRP application 

and for filing of claim be different (i.e. 3 years u/A 137 and 12 years u/A 61)?   
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10. Whether the date on which IBC came in force is relevant for calculating the 

period of limitation? 

Other Issues: 

11. Relevance of Section 22 of limitation Act in making the limitation period 

continuing and never ending in case of continuous breaches? 

Other 

Relevant 

Judgments 

o Supreme Court: B.K. Educational Services Private Limited Vs. Parag Gupta And 

Associates [Civil Appeal No.23988 Of 2017] 

o Supreme Court: Jignesh Shah Vs Union Of India, [Writ Petition (Civil) No.455 Of 

2019] 

o Supreme Court: Sagar Sharma Vs Phoenix Arc Pvt. Ltd. [Civil Appeal No. 7673 OF 

2019] 

o Supreme Court: A.V. Murthy Vs B.S. Nagabasavanna [Appeal (Crl.) 206  of  2002] 

o Calcutta HC: In Re. Padam Tea Company Ltd. [AIR 1974 Cal 170] 

o NCLAT: V. Padmakumar Vs. Stressed Assets Stabilisation Fund (SASF) & Anr 

[Company Appeal (AT) (Insolvency) No. 57 of 2020] 

o NCLAT: Gautam Sinha Vs. UV Asset Reconstruction Company Limited and Ors 

[Company Appeal (AT) (Ins) No.1382 of 2019] 

Relevant 

Provisions 

Limitation Act: 

(http://legislative.gov.in/sites/default/files/A1963-36.pdf) 

 

Transfer of Property Act:  

(https://www.indiacode.nic.in/bitstream/123456789/2338

/1/A1882-04.pdf) 

 

IBC: 

(https://ibbi.gov.in//uploads/legalframwork/76b5b16aec3

9d2b0e3a20c15f907f0ac.pdf) 

Section: 5, 9, 18, 22, etc. 

Part V-Article: 61, 62, 

137, etc  

 

 

Section: 60 and 91 

 

 

 

 

Section: 3(6, 11, 12), 238, 

238A, etc. 
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